IN THE INCOME TAX APPELLATE TRIBUNAL
KOLKATA BENCH SMC” KOLKATA

BeforeShri S.S, Godar a, Judicial Member

ITA N0.2260/Kol/2018
Assessment Year:2014-15

Aditya Saraf (HUF)
CF-265, Salt Lake City,
Sector-I, Kolkata-700091
[PAN No.AAFHA 2618 K]

AT /
V/s.

Income Tax Officer,
Ward-50(3), Uttarapan
Complex, Maniktola
Civic Centre,
Ultadanga, Kolkata-54

3dreneft /Appellant

ggdt /Respondent

3rdfremreff T 31 |/By Appellant

Shri Arvind Agarwal, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAdTs T d{r@/Date of Hearing

04-03-2019

ITA N0.2087/Kol/2018
Assessment Year:2014-15

Rinki Agarwal ga/ | Income Tax Officer,
Flat No. 503, Ganga V/s. | Ward-36(1), Aayakar
Apartment, Mangal Pandey Bhavan (Poorva), 110,
Road, Siliguri, Darjeeling- Shantipally, Kolkatal07
734405
[PAN No0.Al1ZPS 9573 R]

et /Appellant gcadff /Respondent
et T 31T A/ByY Appellant None
geAaTs & aRiW/Date of Hearing | 04-03-2019

ITA No0.2078/Kol/2018
Assessment Year:2014-15

Rekha Agarwal

Income Tax Officer,
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Central Plaza, Room No.
5M, 5" Floor, 41, B.B.
Ganguly Street, Kolkata-
700012

[PAN No.ADPPA 9185 J]

V/s.

Ward-36(1), Aayakar
Bhawan Poorva, Room
No.810, 110
Shantipally, Kolkata-
107

et /Appellant

gcadff /Respondent

3rcfremait B 31X A/By Appellant

Shri Subash Agarwal, Advocate

gl ST 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T T{r@/Date of Hearing

04-03-2019

ITA N0.1878/Kol/2018
Assessment Year:2014-15

M.P. Kedia HUF

29, R.N. Mukherjee Road,
Windsor House, ® Floor, Room
No.15, Kolkata-70000

[PAN No.AADHM 9622 H]

A H /
V/s.

Income Tax Officer,
Ward-35(4), Aayakar
Bhavan (Poorva),'8
Floor, Room No. 809
110, Shantipally,
Kolkatal07

3drereft /Appellant

ggdt /Respondent

et T 31 W/By Appellant

Shri Dev Kumar, Kothari, FCA

gl &hT 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T d{r@/Date of Hearing

04-03-2019

ITA No0.2256/Kol/2018
Assessment Year:2014-15

M/s Shrawan Kumar
Agrawal HUF, Level-3,
Central Plaza, C-11, 41,
B.B.Ganguly Street,
Kolkata-700 012

[PAN No.AAIHS 78227]

AT /
V/s.

Income Tax Officer,
Ward-36(3), Aayakar
Bhavan (Poorva), 110,
Shantipally, Kolkatal07

et /Appellant

gcadff /Respondent




Assessment Year(s) 2014-15 2015-16, 2013-14 &-200 Page 3

et T 31T A/ByY Appellant Shri P.K. Himmat Singhka, FCA
geareft &1 31X A/By Respondent | Shri C.J. Singh, JCIT-SR-DR
geTaTs & aRIW/Date of Hearing | 04-03-2019

ITA No.2077/K 0l/2018
Assessment Year:2015-16

P.K. Agarwal (HUF) g/ | Income Tax Officer,
Block-3, Flat 6C, Avani Oxford, | v/s. | Ward-35(1), Aayakar
136, Jessore Road, Lake Town Bhavan (Poorva), 110,
Kolkata-700 055 Shantipally, Kolkatal07
[PAN No.AADHP 0935 Q]

el /Appellant . ggdt /Respondent
3rdremeff Y 30T /By Appellant Shri S.M. Surana Advocate &

Abhishek Bansal, FCA

geTaTs @ ARiE/Date of Hearing | 04-03-2019

ITA No0.1858/Kol/2018
Assessment Year:2015-16

Smt. Uma Jaria g/ | Income Tax Officer,
H. No. 2482, Sri Sri Kutir, V/s. | Ward-48(4), 3,
Sector-79, Mohali-160055 Government Place,
[PAN No.AlIPM 1424 G] Kolkata700 001
et /Appellant . gcadff /Respondent
3dremeff &Y 30T A/ByY Appellant Shri Sunil Surana, FCA

gt &1 31X F/By Respondent Shri C.J. Singh, JCIT-SR-DR
geAaTs @ ARIW/Date of Hearing | 04-03-2019

ITA N0.1629,1630 &
1639/K 0l/2018
Assessment Year:2014-15
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Jaya Madhogaria
C/o S.L. Kochar, Advocate, 5,
Ashutosh Choudhury Avenue, Income Tax Officer,
Kolkata-700019 Ward-47(4), 3,
[PAN No.AITPM 8644 F] Government Place,
| _ S/ Kolkata700 001
Vivek Madhogaria Vs
C/o S.L. Kochar, Advocate, '
5, Ashutosh Choudhury Income Tax Officer
Avenue, Kolkata-700019 War-48(4), 3,
[PAN No.BLEPM 6272 L] Government Place
(West), Kolkata-001
Sandeep Madhogharia ST
(HUF) C/o S.L Kochar, E
Advocate, 5, Ashutosh
Chowdhury, Avenue,
Kolkata-700019
3dreneft /Appellant . gcadft /Respondent

3rdremeff Y 30X /By Appellant Shri S.L. Kochar Advocate &
Shri Anil Kochar, Advocate

Weﬁ'@f}ﬂT@'/By Respondent Shri C.J. Slngh, JCIT-SR-DR
gerars 1 T{r@/Date of Hearing | 05-03-2019

ITA N0.1374/K 0l/2018
Assessment Year: 2014-15

Surendra Sharma ga#/ | Income Tax Officer,

“Vikram Vihar”, Bunglow No. V/s. | Ward-48(4), 3,

29/30, & Floor, 493/B/61, G.T. Government Place,

Road (South), Howrah-711102 Kolkata700 001

[PAN No.AUNPS 2017 G]

et /Appellant . gcadff /Respondent

3dremeif &Y 30X /By Appellant Shri Amit Agarwal, Advocate
geAaTs #hI ARIE/Date of Hearing 05-03-2019

ITA No.1800/K 0l/2018
Assessment Year:2014-15
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Shir Samir Baid

Kolkat-700001

3-B, Lal Bazar Street,"5Floor,

[PAN No.AEIPB 5692 K]

V/s.

Income Tax Officer,
Ward-36(3), Aayakar
Bhawan, Poorva, '8
Floor, Shantipally,
Kolkata700 107

3dreneft /Appellant

gcgdt /Respondent

3fremreff ST 31T A/ByY Appellant

Shri Paras Nath Keshari, FCA

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

goAdTs T dr@/Date of Hearing

05-03-2019

I TA No0.2266/K 0l/2018
Assessment Year:2014-15

Smt.Payal Saraf

Kolkata-91

CF-265, Salt Lake City, Sector-1,

[PAN No.AACZPA 7421 L]

A H /
V/s.

Income Tax Officer,
Ward-
50(3),Uttarapan
Complex, Maniktola
Civic Centre,
Ultadanga,
Kolkata700 054

3dreneft /Appellant

ggdt /Respondent

3rdfremreff T 31 A/By Appellant

Shri Arvind Agarwal, Advocate

gt fr 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T a{r@/Date of Hearing

05-03-2019

ITA No.2263/K 0l/2018
Assessment Year: 2014-15

Smt. Rekha Patwatri

3 Floor, R. No. 190, Metal
Market, 157, Netaji Subhas Road,
Burrabazar, Kolkata-001

[PAN No.AFGPP 2964 R]

AT /
V/s.

Income Tax Officer, Ward-
36(1), 110, Shantipally,
E.M. Bye Pass, Income Tax
Building, Poorva, Nr. Ruby
Hospital, Kolkata-107

et /Appellant

gcadff /Respondent
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3fremreff AT 31T A/By Appellant

Shri Sunil Surana, FCA

gt i 31 A/By Respondent

Shri C.J. Singh, JCIT-SR-D¥

geAaTs T T{r@/Date of Hearing

05-03-2019

ITA No. 1375-1376/K 0l/2018
Assessment Year: 2014-15

Shankar Lal Daruka (HUF)
8, Peary Mohan Mukherjee
Street, Belurmath Howrah-
711202

[PAN No.AASHS 8397 G]

Sima Daruka

8, Peary Mohan Mukherjee
Streete, Belurmath, Howrah-
711202

[PAN No.APLPD 6688 M]

Income Tax Officer,
Ward-48(4), 3,
Government Place,
(West), Kolkata700
s#H/ | 001

V/s.
Income Tax Officer,
Ward-46(4), 3,
Government Place
(West), Kolkata-001

3dreneft /Appellant

gcgdf /Respondent

et T 31 W/By Appellant

Shri Amit Agarwal, Advocate

gl &1 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAdTs T dr@/Date of Hearing

05-03-2019

I TA No.1859/K 0l/2018
Assessment Year:2014-15

Effervescent Commercial Pvt.
Ltd., C/o RSVPC & Company,
41A, A.J.C. Bose Road, Suite
No.613, &' Floor, Kolkatka-17
[PAN No.AABCE 4592 R]

Income Tax Officer,
Ward-1(1), P-7,

Chowringhee Square,
Kolkata-700 069

A H /
V/s.

et /Appellant

gcadff /Respondent

3rdfremreff T 31 A/By Appellant

Shri Anikesh Banerjee, Advocate

A1%4

g2t Fr 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T T{r@/Date of Hearing

05-03-2019
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ITA N0.2271-2272/K 0l/2018
Assessment Year:2013-14

Shri Vineet Kanodia

2" Floor, BD-76, Salt Lake,
Kolkat-91

[PAN No.AISPK 4868 L]

Shri Vishal Kanodia

2"% Floor, BD-76, Salt Lake
City, Kolkat-91

[PAN No.AMMPK 6316 M]

Income Tax Officer,
Ward-63(4),Aaykar

Bhawan, 169, A.J.C.
Bose Road, Bamboo
Villa, Kolkata

AT /
V/s.

3dreneft /Appellant

gcgdt /Respondent

3rdremreff T 31 |/By Appellant

Shri A.K. Tulsiyan, FCA

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAdTs T d{r@/Date of Hearing

05-03-2019

I TA No0.1451-1452/K 0l/2018
Assessment Year: 2009-10

Shri Dilip Singha Roy
Deepshikha, Khanro Sultanpur
More, P.O. Memari, Burdwan-
713146

[PAN No.BCGPS 5668 M]

Smt. Sikha Singha Roy
Deepshikha, Khanro
Sultanpur More, P.O.
Memari, Burdwan-713146
[PAN No.BVUPS 2777 L]

Income Tax Officer,
Ward-2(3),Aaykar
Bhawan,, Court
Compound,
Burdwan-713101

AT /
V/s.

3dreneft /Appellant

gt /Respondent

3rdremreff T 31 |/By Appellant

Shri Miraj D Shah, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DFH

goAdTs T dr@/Date of Hearing

05-03-2019
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ITA N0.2109 & 2121/K0l/2018
Assessment Year: 2015-16

Aloke Jain

C/o Advocate Pradip Lakhotia,
2" Floor, Metro Plaza, SF Road
Siliguri-734005

[PAN No.ACWPJ 1442 R]

Shri Sunil Kumar Rander
C/o Advocate Pradip Lakhotia,
2" Floor, Metro Plaza, SF Road
Siliguri-734005

[PAN No.ADEPR 8597 A]

AT /
V/s.

Income Tax Officer,
Ward-1(1),
Paribahan Nagar,
Matigara, Siliguri

Income Tax Officer,
Ward-2(2),
Paribahana Nagar,
Matigara, Siliguri

et /Appellant

gcadff /Respondent

et AT 31T A/ByY Appellant

Shri Miraj D Shah, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DFH

goAdTs T dr@/Date of Hearing

06-03-2019

ITA No.2053/K 01/2018 &
ITA No.1770-1771/K 0l/2018
Assessment Year(s): 2013-14 &
2014-15

Sri Vikash Goel

C/o S.C. Baid & Ors. 4, Raja
Woodmunt Street,” Floor,
Kolkata-700001

[PAN No.AGNPG 5765 H]

Smt. Ritu Gupta
C/o Subash Agarwal &

1, Gibson Lane, Suiteiii-
213, 2 Floor, Kolkata-69
[PAN No.AHEPA 1921 B]
Rashmi Gupta

C/o Subash Agarwal &

Associates, Siddha Gibson

Associates Siddha Gibson,

AT /
V/s.

V/s.

Income Tax Officer,
Ward-63(4), Aaykar
Bhawan Poorva 110,
Shantipally, Kolkata-
107

Income Tax Officer,
Ward-47(1), 3,
Government Place,
Kolkata-700001
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1, Gibson Lane, Suite-213,
2" Floor, Kolkakta-69
[PAN No.ADOPG 8719 R]

3dreneft /Appellant

gcgdf /Respondent

3rdfremreff T 31 |/By Appellant

Shri Subash Agarwal, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T a{r@/Date of Hearing

06-03-2019

ITA No.1649/K 0l/2018
Assessment Year:2014-15

Pradeep Kr. Pansari (HUF)

Sri Ganga Apartment, 23, Guha
Park, 3 Floor, Liluah, Howrah-
711204

[PAN No.AALHP 4741 G]

Income Tax Officer,
Ward-48(1), 3,
Government Place,
Kolkata-700 001

V/s.

et /Appellant

gcadff /Respondent

3fremreff T 31T A/ByY Appellant

Shri A.K. Tibrewal FCA

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T d{r@/Date of Hearing

06-03-2019

ITA No.2107/K 0l/2018
Assessment Year: 2015-16

Smt. Babita Dugar

Bungalow No0.58 Vikram Vihar
493B, G.T. Road (South),
Howrah-711102

[PAN No.ADMPD 5578 R]

Income Tax Officer,
Ward-46(4), 3,
Government Place,
Kolkatka-700001

AT /
V/s.

3dreneft /Appellant

gt /Respondent

3rdremreff T 31 |/By Appellant

Shri Sunil Surana, FCA
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weg2ff T 31X W/By Respondent | Shri C.J. Singh, JCIT-SR-DR
goAdTs T dr@/Date of Hearing 06-03-2019

ITA No.2048/K 0l/2018
Assessment Year: 2014-15

Shri Dilip Kumar Agarwal ga#/ | Income Tax Officer,
C/o Raj Singhania, Central Plazay//s. | Ward-34(3), Aayakar
41, B.B. Ganguly Street5 Bhawan Poorva, 7
Floor, Bowbazar, Kolkatka-12 Floor, Shantipally,
[PAN No.ACWPA 9714 D] Kolkatg-107

et /Appellant . gcadff /Respondent

et T 31 H/ByY Appellant Shri Miraj D Shah, Advocate
weg2ff T 31X W/By Respondent | Shri C.J. Singh, JCIT-SR-DR
goAdTs T Tr@/Date of Hearing 06-03-2019

ITA No.2117/K 0l/2018
Assessment Year: 2014-15

Om Prakash Soni g/ | Income Tax Officer,
29B, Ballygunge Circular Road,| v/s. | Ward-35(1), Aayakar
Kolkatka-700 019 Bhawan Poorva,
[PAN N0o.AJFPS 6196 M| Shantipally, Kolkata-
107
3dremeft /Appellant . gt /Respondent

3dremeif &Y 30X /By Appellant Shri Upendra Nath Rai (staff of AR

gt i 30T /By Respondent | Shri C.J. Singh, JCIT-SR-DR

goAdTs T dr@/Date of Hearing 06-03-2019

I TA No. 2289/K 0l/2018
Assessment Year: 2015-16

Shruti Dhoot =1/ | Income Tax Officer,
10E, Rabindra Sarani, 29893 | v/s. Ward-46(4), Aayakar
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Floor, R.N0.10E, Bhawan 3, Govt.

Kolkata-700 073 Place, 29 Floor,

[PAN No.BDKPD 7473 C] Kolkata-700001
3dremeft /Appellant . gcgdf /Respondent

3rdremeif Y 31X A/By Appellant Shri Upendra Nath Rai (staff of AR

Wﬁﬁwﬁ/By Respondent Shri C.J. S|ngh, JCIT-SR-DR

goAdTs T dr@/Date of Hearing 06-03-2019

ITA N0.2296 & 2299/K 0l/2018
Assessment Year: 2014-15

Smt. Neelam Jhunjhunwala
203, 204 Block No.C/3," Floor
Flower Valley, 493, G.T. Road
(South) Shibpur Howrah-711102 Income Tax Officer,
[PAN No.ADQPB 1787 J] Ward-47(2), Aayakar
— Bhawan 3, Govt. Place,
Smt. Nita Jhunjhunwala ., | Kolkata-700001
203, Block No.C/3 2 Floor | V/®
Flowr Valley 493, G.T.
Road (South) Shibpur
Howrah-711102

[PAN No.ACVPJ 5308 D]

el /Appellant . ggdt /Respondent

et T 31 H/By Appellant Shri Pawam Maharaj (staff of CA)
Wgﬁ'ﬁ}]ﬁﬁ/By Respondent Shri C.J. Singh, JCIT-SR-DR
gerars 1 d{r@/Date of Hearing | 07-03-2019

ITA No.1737/Kol/2018
Assessment Year: 2014-15

Shree Niwas Lahoti g/ | Income Tax Officer,
L/h of Mohan Lal Lahoti, 171, V/s. | Ward-47(3), Aayakar
Ramkrishna Lane, Shibpur Opp Bhawan 3, Govt.
Pally Math, Howrah-711102 Place, (West)

[PAN No.ABAPL 6200 G] Kolkata-700001




Assessment Year(s) 2014-15 2015-16, 2013-14 &-200

Page 12

et /Appellant

gcadff /Respondent

3fremreff T 31T A/ByY Appellant

Shri Somnath Ghosh, Advocate

gt i 31 A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T T{r@/Date of Hearing

07-03-2019

ITA No.2298/K 0l/2018
Assessment Year: 2014-15

Sunil Kumar Harbhajanka ga/ | Income Tax Officer,
L/h Late Smt. Raj Kumari V/s. | Ward-36(1),
Harbhajanka, 260, Upendra Kolkata
Chandra Banerjee Road" 4
Floor, Kolkata
[PAN No.AASPH 2393 H]

3dremeft /Appellant gt /Respondent

3fremreff AT 31T A/ByY Appellant

Shri K.M. Ray, FCA

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

goAdTs T dr@/Date of Hearing

07-03-2019

I TA No.2300/K 0l/2018
Assessment Year:2014-15

Smt. Santosh Mundra

6" Floor, Kolkata-700 027
[PAN No.AEWPM 8376 H]

5-B, Judges Court Road, Alipore,v/s.

Income Tax Officer,
Ward-63(1), Aayakar
Bhawan AJC Bose
Road, Bamboovilla,
Kolkata-700014

I H /

et /Appellant

gcadff /Respondent

et T 31T A/By Appellant

Shri A.K.Tibrewal, FCA

g2t i 31 A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

goAdTs T dr@/Date of Hearing

07-03-2019

ITA No.2301/K 0l/2018
Assessment Year: 2014-15
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Rohit Patwari

3 Floor, R.N0.190, 157, N.S.
Road, Kolkata-700 001
[PAN No.BGLPP 7028 K]

Income Tax Officer,
Ward-36(1), Aayakar
Bhawan, Poorva,
110, Shantipally,
Kolkata-700107

AT /
V/s.

et /Appellant

gcadff /Respondent

3dremedt b 31X A/By Appellant

Shri Vikash Surana, FCA

g2t i 3R A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAdTs T T{r@/Date of Hearing

07-03-2019

ITA No. 2132/K 0l/2018
Assessment Year: 2015-16

Mukesh Saraogi (HUF)

10, Clive Row, & Floor,
R.No.IR, Rampuria Chamber,
Kolkata-700 001

[PAN No.AAGHM 2497 F]

Income Tax Officer,
Ward-35(4), Aayakar
Bhawan Poorva, 110,
Shantipally, E.M.
Bypass, Kolkata-
700107

AT /
V/s.

et /Appellant

gcadff /Respondent

et b 31X A/By Appellant

Shri Miraj D Shah, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR

geAaTs T d{r@/Date of Hearing

07-03-2019

I TA No.2002/K 0l/2018
Assessment Year: 2014-15

Premier Tie Up Pvt. Ltd,
301/1, S.M. Ali Road,
Barrackpore, Kolkata-700 120
[PAN No.AADCP 8205 G]

Income Tax Officer,
Ward-1(2), Aayakar
Bhawan P-7,

Chowringhee Square,
4™ Floor, Kolkata-69

AT /
V/s.

et /Appellant

gcadff /Respondent

3fremreff T 31T A/ByY Appellant

Shri Subash Agarwal, Advocate

gt i 31X A/By Respondent

Shri C.J. Singh, JCIT-SR-DR
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gerars 1 a{r@/Date of Hearing | 07-03-2019

ITA No.2124/K 0l/2018
Assessment Year: 2014-15

Narottamka Trading & Finvest | sa=/ | Income Tax Officer,
Pvt. Ltd., 21, Bipin Behari V/s. | Ward-1(2), Aayakar
Ganguli Street,? Floor, Bhawan P-7,
Kolkat-700 012 Chowringhee Square,
[PAN No.AAACN 8662 L] 4" Floor, Kolkata-69
3rdremredt /Appellant . weadi /Respondent

3rdfremedt T 3R A/By Appellant Shri N. Kedia, Advocate
gt &1 31X @/By Respondent Shri C.J. Singh, JCIT-SR-DR
geAaTs & ari@/Date of Hearing | 07-03-2019

ITA No.2297/K 0l/2018
Assessment Year:2015-16

Dilip Kumar Sancheti ga# / | Income Tax Officer,

Clo Advocate Pradip Lakhotid®? v/s. | Ward-1(3),

Floor, Metro Plaza, SF Road, Paribahaan Nagar,

Siliguri-734005 Matigara, Siliguri

[PAN No.BDKPD 7473 C]

et /Appellant . gcadff /Respondent

3dremeif &Y 30X /By Appellant Shri Dhiraj Lakhotia, A.R
geAaTs T T{r@/Date of Hearing 07-03-2019
HIYUT &Y dRI@/Date of Pronouncement| 15-03-2019

IA/ORDER

This set of forty one appeal(s) filed by the vasgmssessees for assessment
year(s) 2014-15, 2015-16, 2013-14 & 2009-10 aageinst the Commissioner of

Income-tax (Appeals) separate order(s) upholdmgAssessing Officer(s) identical



Assessment Year(s) 2014-15 2015-16, 2013-14 &-200

action treating their respective Long Term Cap&ains (LTCG) / Long Term Capital
Loss (LTCL) appeal-wise in seriatim to be bogusxpteined cash credits u/s 68,
involving proceedings u/s 143(3) of the Income Aax, 1961; in short ‘the Act'.

Relevant details of the impugned addition(s) suapgieal-wise/assessment year-wise

details are as follows:

SI ITA No. AY LTCG/LTCG
No. (Rs)

1 2260/K/18 14-15| 14,54,268
2 2087/K/18 -do- 21,05,504
3 2078/K/18 -do- 19,99,153
4 1878/K/18 -do- 6,59,336
5 2256/K/18 -do- 29,77,082
6 2077/K/18 15-16| 35,65,575
7 1858/K/18 -do- 5,29,136
8 1629/K/18 14-15, 9,79,512
9 1630/K/18 -do- 8,38,500
10 1639/K/18 -do- 12,26,734
11 1374/K/18 -do- 21,76,266
12 1800/K/18 -do- 5,75,920
13 2266/K/18 -do- 14,88,171
14 2263/K/18 -do- 11,16,602
15 1375/K/18 -do- 9,15,030
16 1376/K/18 -do- 9,13,505
17 1859/K/18 -do- 14,91,456
18 2271/K/18 13-14| 11,63,904
19 2272/K/18 -do- 12,19,648
20 1451/K/18 09-10] 17,35,719
21 1452/K/18 -do- 14,46,370
22 2109/K/18 15-16] 32,19,787
23 2121/K/18 -do- 30,92,316
24 2053/K/18 13-14| 15,74,684
25 1770/K/18 14-15| 15,27,338
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26 1771/K/18 -do- 15,25,739
27 1649/K/18 -do- 13,92,100
28 2107/K/18 15-16] 15,50,354
29 2048/K/18 14-15| 24,30,000
30 2117/K/18 -do- 25,81,174
31 2289/K/18 15-16] 15,62,840
32 2296/K/18 14-15| 15,65,722

33 2299/K/18 -do- | 15,29,373
34 1737/K/18 -do- | 19,96,727
35 2298/K/18 -do- | 25,38,152
36 2300/K/18 -do- | 18,81,518
37 2301/K/18 -do- | 41,40,121

38 2132/K/18 15-16| 17,78,760
39 2002/K/18 14-15| 5,80,298
40 2124/K/18 -do- | 9,45,682
41 2297/K/18 15-16| 32,19,787

2. A combined perusal of the case file(s) revealt tan identical issue of
genuineness and creditworthiness of assessees ICI&@ as exempt u/s10(38) is
involved in all these case(s). All these appeah® therefore disposed of vide its
instant common order.

Heard all assessees as well as the Revenue rieigetheir respective stands

against and in support of their impugned unexptiiresh credits addition(s).
3. There is no dispute about the basic identicat that these assessees had
claimed to have derived the impugned LTCG from dfanof shares held in various
scripts. They filed documentary evidence in theuretof bank statements, ledger
accounts, broker’s details alongwith the necesparticulars of the concerned scripts.
The Assessing Officer(s) in all cases declinedt¢éitdhe same as unexplained cash
credits u/s 68 of the Act since lacking genuinenesgeditworthiness. He took into
account the concerned scripts performance durirgg ridlevant holding period,
business activity of the companies, balance-shpeefit and loss account etc., script

Drice Movement to conclude that these assesseesatladed with entry operators to
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claim the impugned bogus LTCG as exempt. He furthencluded that the
department’s investigation wing had revealed acblimg nexus between promoters
and directors of the scrip entities, entry opeatond assessees like in these cases to
be engaged in artificial rigging of the scrip pacehe CIT(A) has confirmed the
same in all these appeal(s). Lead case apdealNo0.2256/K 0l/2018 contains the

following lower appellate discussion:-

07. FINDINGS & DECISION:

1. | have carefully considered in making an addiid Rs.29,69,082/- as unexplained credit
u/s 68 of the Income Tax Act, 1961. After an exhiaasdiscussion and elaborating the
factual and legal matrix, has held that the clafrhang Term Capital Gain u/s. 10(38) was to
be denied to the assessee-individual, and was assessed as unexplained cash credit u/s 68
has placed on record the entire gamut of findimgel there is, in my considered view no
further requirement for elaboration from this foruin my view of the facts there are
elaborate and direct evidence to clearly indichée the entire transactions undertaken by the
appellant were merely accommodation entries takethe purpose of such bogus Long Term
Capital Gain made by the assessee during the pieyigar. It is apparent that, in the grab of
alleged LTCG, the assessesarned” exempt income of Rs.29,69,082/- and huge amount
brought into the books without paying a single eipé¢ tax. The Ld.AO has very carefully
analyzed the information received from the Investimn Wing, and has recorded the
noteworthy features of the Company whose shares werchased / sold by the assessee-
individual. The economic parameters of the saidgamy over the impugned period has also
been brought on record, in the analysis. The nigkfall of the prices as recorded had been
brought out by the Ld. AO to be artificial and mammensurate with the normal market, as
the Company has no business at all. The Ld. AQalss brought forth information that the
Regulatory Authority SEBI has also after investiggtsuch abnormal price increases of
certain stocks investigated the matter and susjemdding in certain scripts. It is very clear
that the prices of these scripts fell sharply atber offloading of these scripts by pre-arranged
and manipulated transactions. The entire trangactaere carried out on the Stock Exchange
to give it a color of real transactions.

2. | also find that the submissions made by thesbgaqt during the course of the appeal point
towards the elaborate documentation, meaning tiie¢heth the appellant has produced papers
relating to application for the shares, the allottnef the shares, the share certificates
payments by cheque and the necessary papers éfecelthe Registrar of companies, where
the name of the assessee has been reflected asehader. The appellant has also filed
proof of amalgamation of the companies whereinst@eholding has changed hands. It is
also the contention of the appellant that it hasvigied copies of the bank statement, bank
contract notes and delivery instructions to thekéroby way of proof that an these
transactions were genuine. However, In my viewhef matter, it is precisely this elaborate
paperwork that strengthens the matter relatinghto hogus benefit of the LTCG, which
clearly has been schemed, pre-planned and exegiitechala fide intelligence and precision.
Therefore all these papers are mere documents @ndny evidence. The whole gamut of
transactions are unnatural and highly suspicionsd, therefore the rules of SUSPICIOUS
TRRNSACTIONS ought to apply in the instant caseer€hare grave doubts in the story
propounded by the assessee before the authorgiesvbNone of the material produced
before the Ld. AO by the assessee-appellant aregbnto justify the humongous gains
accruing to the assessee by way of Capital Gdma)y considered view banking documents
are mere self serving recitals. The lawitl the eratif self-serving recitals has been long
established by the Hon'ble apex Court. In the cA<@lT vs P Mohankala 291 ITR 278, the
Hon'ble Supreme Court held that the money came &y @f bank cheque and was paid
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through the process of banking transactions Wadwpatself Of any consequences. 1/ The
burden of proof is on the assessee in the mattgusbification of receipts which are of
suspicious and dubious nature, In the case of Qlfg® Prasad More (1971) 82 ITR 540
(SC), their Lordships laying down the significarafenhuman probabilities held as under: "in a
case where a party relied on self serving recitalslocuments, it was for that party to
establish the truth of those recitals: the taximgharities were entitled to look into the
surrounding circumstances to Find out the realitghsrecitals. " Similarly in the case of
Sumati Dayal vs. CIT (1995) 214 ITR 801 (SC), tHairdships held as under: "In view of
section 68 of the Act, where any sum is found ¢eedin the books of the assessee tor any
previous veer, the same may be charged to incoxnastdhe income of the assesses of' that
previous veer if the explanation offered by theeasee about the nature and source thereof is,
in the opinion of the Assessing Officer not saitsbry. In such a case, there is prima facie,
evidence against the assessee viz. the receiptoakyn and if he fails to rebut, the said
evidence being un-rebutted, can be used againsbhiholding that it was a receipt of an
income nature.”In the case of Sajjan Das & SongCV¥§. (2003) 264 ITR 435 (Delhi), their
Lordships of the High Court of Delhi, while congiohgy a case in which gifts were received
by the assessee through banking channels laid tempm@ on the capacity of the donor for
making the gift and his identity as well as impoda of relationship between the donor and
done in determination of genuineness of gift haldiader: “That a mere identification of the
donor and showing the movement of the gift amoinough banking channels was not
sufficient to prove the genuineness of the gifc8ithe claim of the gift was made by the
assessee, the onus lay on him not only to estathlesidentity of the person making the gift
but also his capacity to make a gift and that d hatually been received as a gift from the
door.”In my considered view wherever documentsralied upon they should pass the test of
normal behaviour of the assessee in the curse ainéss viz.,, human conduct,
preponderance of probability and surrounding cirsiamces. In my considered view, even if
documentary evidence is produced, the same musttpastest of human probabilities and
surrounding circumstances if they do not, then taafdjustified. Reliance on such matters is
placed on the case of Smt. Phoolwati Devi 314 (AR) 1 (Del).

3. It must also be stated here that in CommissiohBicome Tax vs NR Portfolio Pvt Ltd on

22 November, 2013, the Hon'ble Delhi High Cour hald... ...
“The Assessing Officer is both an investigator amdadjudicator. When a fact is
alleged and stated before the Assessing Officesrbgssessee, he must and should
examine and verify, when in doubt or when the d&seis debatable. Normally a
factual assertion made should be accepted by trees&mg Officer unless for
justification and reasons the assessing officds fisat he needs/requires a deeper and
detailed verification of the facts alleged. Theeasge in such circumstances should
cooperate and furnish papers, details and partguldnis may entail issue of notices
to third parties to furnish and supply informationconfirm facts or even attend as
witness. The Assessing Officer can also refentwiininating material or evidence
available with him and call upon the assesseeldatlieir response. We cannot lay
down or state a general or universal procedureathod which should be adopted by
the assessing officer when verification of factsaquired. The manner and mode of
conducting assessment proceedings has to be Iéfietdiscretion of the assessing
officer, and the same should be just, fair and khoat cause any harassment to the
assessee or third persons from whom confirmatiomeoification is required. The
verification and investigation should be one witle tleast amount of intrusion,
inconvenience or harassment especially to thirtiggarwho may have enter3ed into
transactions with the assessee. The ultimate findinthe assessing officer should
reflect due application or mind on the relevantdand the decision should take into
consideration the entire material, which is germané which should not be ignored
and exclude that which is irrelevant. Certain famtsaspects may be neutral and
should be noted. These should not be ignored leyt¢hnnot become the bedrock or
substratum of conclusion. The provisions of EvideAct are not applicable, but the
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assessing officer being a quasi judicial authorityst take care and caution to ensure
that the decision is reasonable and satisfiesgheans of equity, fairness and justice.
The evidence should be impartially and objectivalyalyzed to ensure that the
adverse findings against the assessee when recadedadequately and duly
supported by material and evidence and can wittstha challenge in appellate
proceedings. Principle of preponderance of proliggdsilapplies. What is stated and
the said standard, equally apply to the Tribunal imdeed this Court. The reasoning
and the grounds given in any decision or pronoumscgémvhile dealing with the
contentions and issues should reflect applicatiomind on the relevant aspects.
When an assessee does not produce evidence oiotaesid appearance before the
Assessing Officer, it necessarily creates diffiegitand prevents ascertainment of
true and correct facts as the Assessing Officelersed advantage of the contention
or factual assertion by the assessee before hiwade an assessee deliberately and
intentionally falls to produce evidence before ftssessing Officer with the desire to
prevent inquiry or investigation, an adverse viéndd be taken.”

4. In this connection, | also wish to refer to tezision of the Hon'ble ITAT Bombay Bench
‘B’ ITA(No0.614/Bom/87 A.Y. 1983-84) in the case d&f/s. Mont Blane Properties and
Industries Pvt. Ltd., which was upheld by the HEn®upreme Court. The Hori'ble Tribunal
herd that the word 'evidence' as used in sec. 148(&red circumstantial evidence also. The
word evidence' as used in sec. 143 (3) obviously could not ba&iced to direct evidence.
The word 'evidence' was comprehensive enough tercihe circumstantial evidence also.
Under the tax jurisprudence, the woetdidence' had much wider connotations. While the
word 'evidence' might recall the oral and documgnéaridence as may be admissible under
the Indian evidence Act the use of wonthterial' in Sec.143(3) Snowed that the assessing
officer, not being a court could rely upon materighich might not be evidence admissible
under the Indian Evidence Act for the purpose okimgan order' of assessment. Court often
took judicial notice of certain facts which need be proved before them. The plain reading
of section 142 and 143 clearly suggests that thesasg officer may also act on the material
gathered by him. The ward 'material' dearly shdves$ the assessing officer is not fettered by
the technical rules of evidence and the like, & he may act on material which may not
strictly speaking be accepted evidence in couldof

5. The Hon'bte Supreme Court in CIT v, Durga Prddade[1971] 82 ITR 540 at pages 545-

547 made a reference to the test of human probabiin the following fact situation :.
e It is true that an apparent must be obeisd real until it is shown that there
are reasons to believe that the apparent is noetta. In a case of the present kind a
party who relies on a recital in a deed has tobdistathe truth of those recitals.
Otherwise it will be very easy to make self-servatgtements in documents either
executed or taken by a party and rely on thoseatscilf all that an assessee who
wants to evade tax is to have some recitals madedacument either executed by
him or executed in his favour then the door willlb# wide-open to evade tax. A
little probing was sufficient in the present caseshow that the apparent was not the
real. The taxing authorities were not required ub gn blinkers while looking at the
documents produced before them. They were entitieldok into the surrounding
circumstances to find out the reality9 of the @simade in those documents....

6. It is well settled principle of law as declafagthe Hon'ble Supreme Court in the case of
Sumati Dayal Vs. CIT (214 ITR 801) (SC) that thaetmature of transaction have to be
ascertained in the light of surrounding circumséandT needs to be emphasized that standard
of proof beyond reasonable doubt has no applitahiti determination of matters under
taxing statutes. In the present case, it is cleair apparent is not the real as evidenced from
the investigation report. Further, the Hon'ble ®uape Court, in the case of Chuhar Mal Vs
CIT (1988) 172 ITR 250, highlighted the fact thia¢ torinciple of evidence law are not to be
ignored by the authorities, but at the same timandn probability has to be the guiding
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principle, since the AO is not fettered, by techhimles evidence, as held by the Hon'ble
Supreme Court in the case of Dhakeshwari CottodsMilCIT (1954) 261 TR 775. The
Hon'ble Supreme Court, in the case of Chuhar M@V (supra) held that what was meant
by saying that evidence Act did not apply to thecpedings under Income-tax Act,1961, was
that the rigors of Rules of evidence, containedhim Evidence Act was not applicable; but
that did not mean that when the taxing authorittese desirous of invoking the principles of
Evidence Act, in proceedings before them, they vpeexented from doing so. It was further
held by the Hon'ble Apex Court that all that Settid 0 of the Evidence Act, 1872 did, was
'to embody a salutary principle of common law,gprudence viz, where a person was found
in possessing of anything, the onus of proving tieatvas not its owner, was on that person.
Thus, this principle could be attracted to a sati@umstances that satisfies its conditions and
was applicable to taxing proceedings.
7. 1 am in agreement with the Ld. AO that the teanti®ns relating to the claim of LTCG as
made by the Ld. AO come within the ambit sfi§picious transactions', and therefore the
rules of suspicious transactions would apply to tese. Payment through Banks,
performance through stock exchange and other sathires are only apparent features. The
real features are the manipulated and abnorma? pfioff load and the sudden dip thereafter.
Therefore, | have to reach the inevitable conclusiat the transactions as discussed by the
Ld.AO fall in the realm of Suspicious’ and 'dubious' transactions. The Ld. AO has
therefore necessarily to consider the surroundirogimstances, which he indeed has done in
a very meticulous and careful manner. In the cds&/im Chadha Vs CIT (International
Taxation) in ITA No0.3088 &: 3107/Del/200S the Hde'bDelhi ITAT "B"-Bench has
observed, on 31.12.2010 as under:

"SUSPICIOUS AND DIBIOUS TRASANCTION HOW TO BE DHA WITH:

6.11, The tax liability in the cases of suspicitnamsactions, is to be assessed on the

basis of the material available on record, surrcumpdircumstances, human conduct,

preponderance of probabilities and nature of inicraiting information/ evidence

available with AO.

6.12. In the case of Sumati Dayal V. CIT (1995)Téxman 89 (SC), the Hon'ble
Supreme Court' has dealt with the relevance of mugenduct, preponderance of
probabilities and surrounding circumstance, burdeproof and its shifting on the
Department in cases of suspicious Circumstanceflloyving observations:
", Itis, no doubt, true that in all cases ihieh a receipt is sought to be
taxed as income, the burden lies on the departtogmtove that It is within
the taxing provision and if a receipt is in theunatof income; the burden of
proving that it is not taxable because it fallshivitexemption provided by
the Act lies upon the assessee, But in view ofi@e@&8, where any sum is
found credited in the books of the assessee forpagyious year, the same
may be charged to income-tax as the income of $keszee of that previous
year if the explanation offered by the assesseetahe nature and source
thereof is, in the opinion of the Assessing Offjaeot satisfactory. In such
case there is prima facie eYid~|1ce against thesss®, vtz., the receipt of
money, and if he falls to rebut the same, the saidence being un- rebutted,
can be used against him by holding that il' isceifg of an income nature.
While considering the explanation of the assesttee department cannot,
however, act unreasonably.

...... Having regard to the conduct of the appellas disclosed in her sworn
statement as well as other material on the reamwdnference could reasonably be
drawn that the winning tickets were purchased leyappellant after the event. The
majority opinion after considering surrounding aimestances and applying the test of
human probabilities had rightly concluded thatdapgellant’s claim about the amount
being her winning from races, was not genuine. dul¢ not be said that the
explanation offered by the appellant in respedhefsaid amounts had been rejected
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unreasonably and that the findings that the saiouaits were income of the appellant
from, other sources was not based on evidence.”
CIRCUMSTANTIAL EVIDENCE HOW TO BE USED
6.13 It would, at this stages, be relevant to atersthe admissibility and use of
circumstantial evidence in income tax proceedinGgcumstantial evidence is
evidence of the circumstances, as opposed to daédence. It may consist of
evidence afforded by the bearing on the fact t@tmved, of other and subsidiary
facts, which are relied on as inconsistent with eggult other than the truth of the
principal fact. It is evidence of various factshet than the truth of the principle fact.
It is evidence of various are so associated wighfict in issue, that taken together,
they form a chain of circumstances leading to darémce or presumption of the
existence of the principal fact. In the apprecmtmf circumstantial evidence, the
relevant aspects, as laid down from time to tinge-ar
(1) the circumstances alleged must be establishieith evidence, as in the
case of other evidence.
(2) the circumstances proved m9uste be of a canelumature and not totally
inconsistent with the circumstances or contradyctorother evidence.
(3) although there should be no missing links md¢hse, yet it is not essential
that every one of the links must appear on theaserfof the evidence
adduced; some of these links may have to infen@d the proved facts;
(4) in drawing those inferences or presumptions, Alathorities must have
regarded to the common course of natural eventsjman conduct and their
relation to the facts of the particular case.
(5) The circumstantial evidence can, with equallifgc be restored to in
proof of a fact in issue which arises in proceedlifigy the assessment of
taxes both direct and indirect, circumstantial emce can be made use of in
order to prove or disprove a fact alleged or iruéssin fact, in whatever
proceedings or context inferences are requirectdrbwn from the evidence
or materials available or lacking, circumstantialdence has its place to
assist the process of arriving at the truth.”

6.14 It will also be worthwhile to consider the urat of burden of proof on the AO
for proving a fact or circumstances in the incorar proceedings. The questions
raised about the tax liability by the AO are to &eswered by the assessee by
furnishing reasonable and plausible explanatidnssdessee is not forthcoming with
proper or complete facts or his statement or exgtian is contradictory, drawing of
suitable inferences and estimation of facts is itable. Courts generally will not
interfere with such estimate of facts, unless tiierences or estimates are perverse or
capricious.

6.15. The Assessee’s technical contentions abomtisaility and reliance on
material available on the AO’s record are in théure of contentions challenging
criminal or civil liabilities in a court of law. Ware dealing with a process of
adjudication of assessees tax liability i.e. agses$ under Income Tax Act rather
than conducting criminal or civil court proceedings held by the Hon'ble Supreme
Court in the case of S.S. Gadgil (supra) hg is involved in adjudication of tax
liability. The Assessee’s contention that there wasnew material before the AO
after the CIT(A)'s setting aside order cannot beepted. New information and
material did indeed come on record. In our viewa sensitive matter like this, even a
single clue or revelation can be of great imporgai® reverse the order of the AO
on this technical plea will amount to taking a liolesl view of the proceedings.
Besides, the JPC has underlined the importanceepbis of investigation agencies
like CBI DRI, ED whose were in the offing, as treewvant investigations were in
process. In view of these observations, we do otgde to the assessee’s pleas in this
behalf. The Assessee’s contentions and objectiornthis behalf that the material
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available on record was not admissible as evidandethat it cannot be relied on by
the AO, are devoid of any merit and are rejectadght.....”

8. When the impossible is projected as possibleutin a plethora of well arranged
documents, It would be very reasonable to rejextdibcuments outright as make believe and
self serving. In the Case of Usha Chandresh ShaliT@s Ward-19(1)(2), Mumbai, the
Hon'ble ITAT-“F"- Bench Mumbai by their Order for.¥X 2006-07 dated 26th September,
2014 have, in the operational portion adjudicatedrader:

[ Quote]
9. We have heard the rival contentions and pertisedecord. The pertinent points are that
me assessee has claimed to have purchased the nietbughares through Off market
transaction. The purchase price was not paid byg@hebut it was claimed to have been
adjusted against the speculation profit claimetaee been made by the assessee. The small
difference of Rs.324/- was claimed to have beed pgiway of cash. It is .,(so pertinent to
note that the alleged Speculation transaction exrout earlier to the purchase of shares of
Prime Capital Markets Ltd was also claimed to hbgen carried in off market transaction.
Another important point is that the assessee didpnesess copies of Share certificates or
copies of Share transfer forms. The , broker M/satdlelwal & Co., has expressed its
inability to furnish copies of contract notes aahle with it and also failed to furnish its
books of account to substantiate the transactibpsirch85e of shares by the assessee. Since
the impugned transaction was an off market traf@adhe purchase transaction could not be
confirmed by the Kolkata Stock exchange. The dedmes were earlier held by M/s Brightsun
Merchants (P) Ltd .and the assessee had purchasatidres from them. The notice issued to
M/s Brightsun Merchants (P) Ltd was returned unseérly the postal authorities with the
remark ‘unknown". In this regard the assessee had replied thatah® of the company was
wrongly mentioned by the AO as M/s Brightsuns (B)Land hence the notice got returned.
But there is not comment about the address, meahargby, the AO had issued notice to the
correct address only and hence the slight variatiothe hame of the company would not
normally make any difference. Hence the fact thatriotice was returned back only shows
that the seller of the shares could not be idewtifAll these discussions would show that the
purchase transaction could not be cross verifiethbyassessing officer.

10. One more point to be noted here is that tkeewdption transactions can be entered only
payment of margin money. But the details of saighpent are not available. With regard to
the query raised by the AO relation to Margin mqribg broker M/s D,K. KhandeJwal & Co
has replied In the context of purchase of shardd/sfPrime Capital Markets Ltd and not in
the context of speculation transactions. Thuss kaen that the question of keeping margin
money for speculation transactions remains unareMeoth by the assessee as well as by the
Share broker cited above. Further the speculatiamsaction is also claimed to be an off
market transaction, which further casts shadow aibtl over the claim put forth by the
assessee.

11. Though the assessee has claimed to have pedctiesshares in physical formation May,
2004, she chose to D-Mat the same only in June,4066two months prior to its sale, The
shares were sold through a share broker named Babja, who is indicted SEBI for rigging
the prices of penny stock shares. It is pertinenhdte that the share prices of M/s Prime
Capital Markets Ltd went from Rs.5, 17 (May, 2008 Rs.279,50 (Sep., 2005). The assessee
could not furnish any reasons or at-least stocketarews to support: the abnormal increase
In the prices of the above said shares. The fiahrstatements of the above said company
were also not produced. Though M/s Prime Capitalkiets Led has confirmed the entries in
its books of account with regard to the purchasadarby the assessee, it could not identify
the name of purchaser to whom the shares werebgdlie assessee.

12. We have already seen the the tax authorities applied the test of human probabilities
explained by the Hon'ble Supreme Court in the cat&simati Dayal and Durga Prased More
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(supra) to disbelieve the claim of Long term Cdpgtns put forth by the assessee. We notice
that the test of human probabilities was not aplptig the co-ordinate benches of Tribunal In
the case of Shri Avinosh Kantilal Jain (supra) 8rdShyam R Pawar (supra). Hence, in our
view) the assessee cannot take support from ttneeadnid decisions, We further notice that
the Id CIT(A) has placed reliance on the decisiated 04.1.2011 rendered by ITAT Delhi In
the case of Haresh Win Chaddha Vs. DDIT, whereTihbunal has expressed the view that
there is no presumption in law that the AO is siggploto discharge an impossible burden to
assess the tax liability by direct evidence onlgt emestablish the evasion beyond doubt as in
criminal proceedings. Further It was held that: @@ can assess on consideration of material
available on record, surrounding circumstances, dmntonduct, preponderance of
probabilities and nature of Incriminating infornmati/ evidence available on record.

13. In the case of Smt. Jamnadevi Agrawal (suphe),Hon'ble Bombay High Court has
upheld the order of Tribunal on the reasoning timffault can be found with the findings
recorded by the Tribunal. A perusal of the abovd seder would Show that the revenue in
the above said- case had contended that the assd@ssbe group have purchased and sold
shares of similar compatlieS through the same brékether the purchase prices and sale
prices were supported by producing the evidencehtmw that the said transactions were
undertaken at the rates prevailing on the respedates. Under these set of facts, the High
Court held that the findings given by the Tribuoahnot be found fault with the further held
that the decision rendered by Hon'ble
Supreme Court in the case of Sumati Dayal (supes mot applicable. In the case of Shri
Mukesh Ratilal Marolia (supra), the Hon'ble Bombaigh court has observed that the
assessee has furnished copies of share certifitatashiow that the shares were in fact
transferred to the name of the assessee befokaurither there was no allegation that the
prices of shares purchased by the assessee iagbdefore High court were manipulated.

14. However, in the instant case, the assessea amil produce the copies of share
certificates and copies of share transfer form® fFfansaction of purchase of shares could not
be cross verified. The shares of M/s Prime Capalkets Ltd was declared a®éenny
Stock” by SEBI and the broker Sanaju Kabra, through whbm shares were sold by the
assessee was indicated for manipulating the patpenny stock shares. Hence, in our view,
the tax authorities have rightly applied the tddtioman probabilities to examine the claim of
purchase and sale of shares made by the assessee.

15. We notice that the M9umbai D bench has consttlan identical issue in the case of Shri
Ramesh Kumar D Jain ITA N0.3192/Mum/2010 relating to assessment year 2006-07. The
Tribunal vide its order dated 15-06-2011, rejedtesl claim of making speculation gains on
the reasoning that speculation transactions coolchaves been entered into by the assessee
therein without paying margin money to the brok&ccordingly, the claim of purchase of
shares was rejected by the Tribunal and consequt@l claim of sale of shares was also
rejected. It is pertinent to note that, in the diexis relied upon by the assessee, the claim of
speculation profits was not considered by the Trithuln yet another case of Shri Araving M
Kariya considered by “A” bench of Mumbai ITAT, thest of human probabilities was
applied to reject the claim of profit realized @iesof penny stocks. There should not be any
dispute that the onus to produce necessary evidetoceonvincingly show that the shares
were purchased and sold at the prices claimed ahley upon the assessee. Our view finds
support from the decision rendered by Hon'ble GuatiaHigh Court in the case of CIT vs.
Smt. Jasvinder Kaur (357 ITR 638)

16. In view of the foregoing discussions, we ar¢hefview that the decisions relied upon by
the assessee cannot be taken support of by thesasséor the reasons discussed supra.
Accordingly, we are of the view that the Ld CIT(ARs justified in confirming the order of
the assessing officer by applying the test of huprababilities.
17. In the result, the appeal filed by the asseissgismissed.

[Unquote]
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9. Reliance is also placed In the case of SomnatmiMWs ITO (226) 100 TTJ 917 wherein
the Hon'ble Chandigarh bench of ITAT held thati€ts and circumstances so warrant that it
does not accord with the test of human probalslitteansactions have to be held to be non
genuine.
3. The relevant facts briefly stated are that durihe course of assessment
proceedings, the AO observed that assessee hadedailong term capital loss on
account of sale of gold jewellery declared undexr ¥DIS, 1997, amounting to
Rs.19,87,705 and also there was a short-term tgpitanear to this amount of long-
term capital loss amounting to Rs.20,36,700 reswltinto net capital gain of
Rs.48,995. The AO on perusal of record further nkeskthat in the case of a family
member of the same assessee Shri D.C. Maini, iisdhe assessment year, similar
exercise has been done by the assessee whereimgaeton capital loss of
Rs.11,59,066 had been incurred on account of dajeld jewellery declared under
the VDIS and short-term capital gain of Rsw.11,08,tesulting into a net gain of
Rs.16,034. On going through the nature of transasti the AO doubted the
genuineness of the short-term capital gain in e of the assessee and he made
further inquiry that during the year assessee hadhased 45,000 shares of M/s
Ankur International Ltd. At varying rates from R98 to Rs.3.1 per share and sold
them within a short span of six-seven months atréte varying from Rs.47.75 to
Rs.55. These shares were purchased through a bvhkesh Arora & Co. And sold
through another broker M/s S.K. Sharma & Co. The fOk by surprise the
astronomical rise in shares price of a company fRmB to Rs.55 and started further
inquiry. The AO issued notice under Section 13Dbath the brokers from whom
shares were purchased and sold and statementsegerded. The AO also analyzed
the balance sheet of M/s Ankur International Ltd.jdstify as to how the share price
of a company can go up from a mere Rs.3 to Rs.5bshort span of six to seven
months’ time. The AO made detailed and extraneoxsrcese of finding the
fundamental of the share of the company by differeathods and concluded that
these shares were not genuine and transactionsseenganged so as to cover up the
loss incurred on account of sale of jewellery omie AO also recorded the finding
that transactions were done at Ludhiana wherethésghare price of the company is
guoted but maximum value of the share quoted wak7Rsut that was only in July,
1997, i.e. long before the shares were sold bya#isessee to M/s S/.K. Sharma &
Co. In the months of February and March, 1998. Akalso recorded the finding
that although the shares were transferred in theenaf the assessee, they were still
lying in the name of assessee much after the saM/$ S.K. Sharma & Co. The
learned CIT(A) deleted the addition on the groumat both the brokers from whom
the shares have been purchased and sold were calknt Section 31 by the AO.
Both have confirmed the sale and purchase of dades. Other aspect of the facts
and circumstances raised by the AO was not disdusséne CIT(A) in his order.

4. In appeal before us, the learned Departmentptdlentative contended that it is
highly improbable that shares of a company go upigb in few months’ time. The
learned Departmental Representative took us thregaghbus pages of the assessment
order and the paper book wherein sale bill of thares with the said M/s S.K.
Sharma & Co. were also filed. The learned DepartaidRepresentative pointed out
that shares have been sold at Ludhiana when actawkk exchange was not
functional — a fact which is also recorded by th®.Arhe learned Departmental
Representative also pointed out that shares haae dmd to M/s S.K. Sharma & Co.
On 9" Feb., 1998 and #3March, 1998, whereas from the statement of accofint
M/s S.K. Sharma & Co. Payments have been receiyethé assessee from 31
March, 1988 to 27 July, 1998, meaning thereby that had the trarmastbeen
genuine, payment could have been received in oneygs./K. Sharma & Co. The
learned Departmental Representative pointed owtahw such type of transactions
relating to these types of company operating orckstexchanges payments are
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received in piecemeal whereas in normal marketesttansactions, contract notes are
issued by the broker and payments are receivedergo. The learned Departmental
Representative also argued that as per the staterh&K. Sharma & Co. Recorded
at the time of inquiry, he did not produce any oak account and identity of
persons to whom the shares have been sold. Oiglinahien brokers are enquired
about share transactions, they keep proper boo&saafunt form, whom shares have
been purchased and sold. However, in this case,
S.K. Sharma & Co. failed to provide the names atpases of the shares and identity
of the purchasers.

5. On the other hand, the leaned Authorised Reptatsee contended that in the
share market, share price does not move accorditigetfundamentals of a company.
They go up and down as per sentiments prevailindpatttime. To controvert, the
argument of the learned Departmental Representdte/argued that share prices are
guoted at Jaipur Stock Exchange and were quotdteorelevant date of sale at the
same price on which shares were sold to M/s S.kKarr8a & Co. However, the
learned Departmental Representative controveriesdalgument by saying that
volume of transactions on the relevant dates ig 680 shares on"9Feb., 1998 and
1000 shares on ®3March, 1998 whereas number of shares involvedhim t
transactions with S.K. Sharma & Co. are 45000 share

6. After hearing the rival submissions, going tlylouhe orders of authorities below and
paper book, we find that M/s Ankur Internationatl talthough it is a quoted company, its
shares were not being transacted at Ludhiana $rckange ate, the relevant time. Shares
have been purchased and sold through the broketspayments have been received in
cheque on different dates as per the statemertoouat of M/s S.K. Sharma & Co. Factual
matrix of the case from start of the purchase afeh at the rate of Rs.3 to the sale of shares
at Rs.55 in a short span of time and shares beaifygynoted at Ludhiana Stock Exchange and
the way in which different, installment paymentvéndeen received from the brokers and
non-availability of the records of the brokers dimel shares remaining in the name of assessee
even long after the sale of the shares does nat dtze test of probabilities. As rightly
pointed out by the learned Departmental Represeajdhese types of companies function in
the capital market whose sale price is manipul&ealstronomical height only to create the
artificial transaction in the form of capital gaiBurrounding circumstances differ from the
normal share market transactions in which theyoad@arily carried out. Taking all the steps
together, final conclusion does not accord withithman probabilities. The Hon'ble Supreme
Court in the case of CIT v. Durga Prasad More lasldnder:
It is a story that does not accord with human phdlies. It is strange that High
Court found fault with the Tribunal for not swallow that story. If that story is
found to be unbelievable as the Tribunal has faumdiin our opinion, rightly that the
decisions remains that the consideration for the @aceeded from the assessee and
therefore, it must be assumed to be his money.
It is surprising that the High Court has found fauth the ITO for not examining the
wife and the father-in-law of the assessee for ipgpthe Department’s case. All that
we can say is that the High Court has ignored dloesfof life. It is unfortunate that,
the High Court has taken a superficial view of dheis that lay on the Department.

7. The learned CIT(A) only got swayed by the isggaof notice by the AO under Section
131 to both the brokers from whom shares were @s@th and sold and came to the
conclusion that share transactions were genuindamkéng the material gathered by the AO
from the statements recorded of broker M/s S.Kar@la & Co. and the other facts and
circumstances that volume of transactions of Jagiock Exchange is only 600 shares and
1000 shares. Payments have been received fromrdkerb only in installments over a period
of 6-7 months. It is true that when transactions #irough cheques, it looks like real
transaction but authorities are permitted to loahibd the transactions and find out the
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4.

motive behind transactions. Generally, it is expécthat apparent is real but it is not

sacrosanct. If facts and circumstances so wartattit does not accord with the test of
human probabilities, transactions have been helobtaon-genuine, it is highly improbable

that share price of a worthless company can go fR3 to Rs.55 in a short span of time.
Mere payment by cheque and receipt by cheque dotesRender a transaction genuine.
Capital gain tax was created to operate in a redldwand not that of make belief. Facts of the
case only lead to the inference that these trainsacare not genuine and make believe only
to offset the loss incurred on the sale of jewglideclared under VDIS. In considered view
that the CIT(A) was not justified in deleting thegugned addition. We, accordingly set aside
order of the CIT(A) and restore that of the AO.

8. In the result, the appeal of the Revenue is\altb [Unquote]

10. Moreover, all the judgements relied upon byappellant fall flat in the face of the facts
of the case, and the preponderance of probabijjainat the assessee. In a decision of the
Hon'ble Bombay High Court in the case of Sanjay&ahand Jain Vs. Pr. CIT by their order
dated 18 April, 2017 have upheld the orders of the HonHIBAT, Nagpur Bench dated
18.07.2016 i TA No.61/Nag/2013 in Sanjay Bimalchand Jain Vs ITO, Ward-4(2), Nagp
wherein it was held that on the facts emergenth@ tase, and the preponderance of
probabilities, entire Capital Gains claims weréeotreated as fictitious and bogus.

Bogus LTCG from Penny stocks. The assessee hagmagred cogent evidence to explain
how the shares in an unknown company worth Rs.5jiraged to Rs.485 in no time. The
fantastic sale price was not at all possible asetheas no economic or financial basis to
justify the price rise. The assessee had indulged dubious share transaction meant to
account for the undisclosed income in the garbooiylterm capital gain. The gain has
accordingly to be assessed as undisclosed credib&/

In view of the above discussion, | find no infirgnih the orders of the Ld. AO, and | confirm
the same, holding the claim of LTCG of Rs.29,69/082 be bogus. As a natural corollary, |
also confirm the addition of Rs.8,000;- as maddhsyLd. AO. Therefore these grounds of
appeal numbering 2 to 6 stands dismissed.”

This leads all these assessees agreed. | haet iy thoughtful consideration

to rival contention. There can hardly be any disptitat assessee have placed on

record their identical paper book(s) comprising@évant purchased bills of shares,

allotment, certified copies, contract notes, brage details etc. | put up a specific

guery as to whether any of entry operators seardredurvey has quoted these

assessees names or not before the Departmentairiwth There is no such material

in the case file indicating search as statemefind that this co-ordinate bench’s
decision inl TA No. 1918/K0l/2018 in Smt. Sangita Jhunjhunwala vs. ITO decided on
04.01.2019 has deleted similar bogus LTCG videfaihg detailed discussion in para

3 to 5 as under:-

“3. | have given my thoughtful consideration to Figeantentions. Identical paper book(s)
comprising of relevant purchase bills of sharedptatents certificates, contract notes,
brokerages details ledger, demat statement esmdgperused. Mr. Bhattacherjya vehemently
contends during the course of hearing that all ghassessees have acted in collusion with
various entry operators for availing the impugneddG entries claimed to be exempt s.
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10(38)of the Act. He strongly supports both thedioauthorities’ action seriously doubting
genuineness of the impugned capital gains moreiqudatly as analysized in assessment
order as per scrip price movement in stock exchapg#it and loss account, balance-sheet
and business activities. Mr. Bhattacherjya’s casahiat the impugned LTCG derived from
sale of contract scrip which has not seen any mble business activity during the relevant
holding period which defies all commercial prudemddch has been rightly treated as non-
genuine both in assessment as well as lower agpgiieoceedings. He quotes case law of
Sumati Dayal vs. CIT (1995) 80 Taxmann. 89/214 8UR (SC) and CIT vs. Durga Prasad
More (1971) 82 ITR 540 (SC) various tribunal demms as well as hon'ble high court’s
judgments adding similar sums to be unexplainet casdits are also cited in support.
4. | find no merit in either of the Revenue’s abetated submissions. It emerges that this
tribunal’s co-ordinate bench’s decision in Sanjaefia vs. ACITITA No.1089/Kol/2018
decided on 28.09.2018 has deleted identical additbLTCG treated as unexplained cash
credits regarding the very scrip as follows:-
“5. We have given our thoughtful considerationit@lrcontentions. Case file as well
as a compilation of judicial precedent stand petuskearned Departmental
Representative emphasizes time and again thahsitent issue of bogus LTCG has
rightly been decided against the assessee in eghssment as well as lower
appellate proceedings raised pertaining to arifichanipulation of share prices in
both M/s Unno Industries Ltd. & Sharp Trading FicariLtd. We find no force in
Revenue’s instant argument. This tribunal co-orgineench’s decision in ITA
2394/Kol/2017 Prakash Chand Bhutoria vs. IT@ecided on 27.06.2018 for AY
2014-15 itself upholds such a share prices ineré¢asbe genuine qua the above
former entity as under:-
5. In response to the queries raised by the asgesHicer on the issue of the fact that
the assessee received Rs. 31,62,372/- from salacaf scrips i.e. ‘Unno Industries
Ltd.” the assessee submitted the following facts:
“Details of Purchase of share for Long Term capfEain F.Y.2013-14 (A.Y.2014-15):

1. | state that | had purchased 100 equity shareBRinhacle Vintrade Ltd. on 20.01.2012
from Uniglory Developers Pvt. Ltd. Pinnacle Vintead.td. was merged with Unno
Industries Ltd. and there was change of managemethtcontrol of Unno Industries Itd.
pursuant to scheme of arrangement sanctioned bifdmeble High Court at Bombay.

2. Payment for the purchase of aforesaid 100 equifpimhacle Vintrade Ltd. was made by
Account Payee Tamilnad Mercantile Ltd. Bank ChatueZ36027.

3. Bank statement of Tamilnad Mercantile Ltd. Bankewnting payment (cheque no.
736027) for purchase of the said investment intgcghares of Pinnacle Vintrade Ltd. is
enclosed (highlighting the said entr@nnexure-I.

4. The equity shares of Unno Industries Ltd. were t@tb pursuant upon merger of
Pinnacle Vintrade Ltd. with Unno Industries Ltd.rguwant to sanction of scheme of
arrangement by the Hon’ble High Court at Bombawals issued 91000 equity shares of
Unno Industries Itd. in lieu of my shareholdingRimnacle Vintrade Ltd. The relevant
gist of the scheme of arrangement sanctioned by Hbe’'ble High Court was
communicated by the company to the Bombay StockaBge vide letter dated 12
February, 2013. A copy of the said letter downlahffem BSE website is enclosed for
your ready reference. | also enclose Unno Industtiel. letter dated 2February, 2013
and 7" March, 2013 communicating the issuance of shamekeu shares of Pinnacle
Vintrade Ltd. upon sanction of scheme of arrangdrbgrthe Hon’ble CourtAnnexure
Il
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10.

As the equity shares of Pinnacle Vintrade Itd. pased were not listed, hence no
Contract Notes were issued. However, copy of bdidating purchase of said equity
shares is enclosednnexure Il

Equity shares of Pinnacle Vintrade Ltd., were diecpurchased from Uniglory
Developers Pvt. Ltd. 209, Vireshwar Chambers, MR®8ad, Nera Shan Talkies Vile
Parle (E), Mumbai, Maharashtra-400057.

Equity shares of Pinnacle Vintrade Ltd. were pusdthin Physical Form.
| have three Demat Accounts as follows-

a) Name of DPAshika Stock Broking Ltd. (DP ID No. 12034500)
Demat account No. 1203450000003128
Address of DP-Trinity, "7 Floor, 226/1, A.J.C. Bose Road, Kolkata-700020.
DP Account opened on-31.08.2004

b) Name of DP-Guiness Securities Ltd. (DP ID No. IN302898)
Demat account No. 10350406
Address of DP-Guiness House, 18, Deshpriya ParldRi¢alkata-700026.
DP Alc opened on-25.05.2013

¢) Name of DPTamilnad Mercantile Bank Itd. (DP ID No. IN303069)
Demat account No. 10051996
Address of DP-Pearl Towers DPS Cell, AC 16, llldfloll Avenue, Anna Nagar
West, Chennai-600040.

Demat Statements of M/s Ashika Stock Broking Litd. @uiness Securities Ltd. for f.y.
2013-14 and 2014-15 in respect of long term cagtanhs are enclosednnexure IV.

The Equity Shares of M/s Unno Industries Ltd. weremitted for dematerialization on
01.04.2013 and credited to my Demat A/c No. 1203d8003128 with M/s Ashika Stock
Broking Ltd. (DP ID No. 12034500) on 12.04.20130@Q shares).

Details of Sale of Share for Long Term Capital Gaimancial year 2013-14(A.Y.2014-

15):

1. The equity shares of M/s Unno Industries Ltd. @&td at Bombay Stock Exchange
(BSE), a recognized Stock Exchange of India siase 40 many years and even
during the time of sale by me. The security codin@fsaid equity shares at BSE is
519273 and ISIN No. is INE 142N0 1023.

2. Equity shares of Unno Industries Ltd. were soldBambay Stock Exchange through
SEBI registered stock broker Ashika Stock Brokitty and Guiness Securities Ltd.
whose details are as under:

a) Name:Ashika Stock Broking Ltd.
Address: Trinity, % Floor, 226/1, A.J.C. Bose Road, Kolkata-700020.
Contact No. 033 22839952.
b) Name:Guiness Securities Ltd.
Address: Guiness House, 18, Deshpriya Park Roalkala 700026
Contact No. 033 30015555.
3. Contract Notes issued regarding sale of equity eshasf Unno Industries Ltd. on
Bombay Stock Exchange by SEBI registered brokesisik& Stock Broking Ltd. and
Guiness Securities Itd. are enclosAdnexure V.

4. The relevant Demat Account statements of AshikekS3ooking Ltd. and Guiness
Securities Ltd. reflecting the debit of shares oint Industries Ltd. upon sale are
enclosed. (entries highlighteddnnexure VI.
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5. The Ledger of the brokers of Ashika Stock Brokittg &nd Guiness Securities Ltd.
for the financial year 2013-14 are encloségnexure VII.

6. Tamilnad Mercantile Ltd. bank Statement reflectimg receipts of sale consideration
from the SEBI registered stock brokers (highlightthe said entries) is enclosed.
Annexure VIII.

7. Out of sale consideration money of Rs. 3151423d tUnno Industries Ltd. a sum
of Rs. 3150000.00 has been invested in equity sludr@&low Diam Designs Pvt. Ltd.

All the evidences were attached as annexures t&sl sthove.

6. The Assessing Officer in his order did not rééeany of these evidences. Instead at para 6

and 7 he concluded held as follows:
“6. The details of purchase and sale of this patide scrip i.e. ‘Unno Industries
Ltd.” (hereinafter referred as The Scrip) were ekaad in which shares were sold in
June/August, 2013 at the price of Rs. 31,62,3784-@urchased Rs. 1,00,000/- i.e. a
humongous rise of over 3100% over a very shortogedf just 24 months. These
facts demanded a deeper study of the price mowsraed share market behavior of
the entities involved in trade, of the scrip as share price movements and the profit
earned by the beneficiaries were beyond human fibbes. Thus a deeper study
was needed to ascertain whether the transactionse wgenuine investment
transaction of sham ones and colorable device tmigonvert the unaccounted cash
into tax exempt.

7. Apart from this, the directorate of income twlkata various enquiries have been
made on project basis, which has resulted intouhearthing of huge syndicate of
entry operators, share brokers and money lendeoligd in providing bogus
accommodation entries of Long Term Capital gain ahdrt term capital loss. It has
come to the light that large scale manipulation Heeen done in market price of
shown of certain companies listed in the BSE byaoembeneficiary is utilized to
purchase shares of such company at a very higlicatly inflated market price.
Some of the listed companies directly or in disgectivned by operators and whose
shares price have been apparently manipulated bysymdicate of operators. Out of
the above enquiry made by DIT(Inv.), Kolkata hasldished that one of the main
manipulated company which you had availed is atsdeu this syndicate. Hence, it is
crystal clear that Sharp Trading Company is oneghef main manipulated company
(Penny listed) to convert unaccounted cash of baagf through long term capital
gain with claim a certain percentage of commission.

7. Thereafter the AO made an addition under 68®fct. Aggrieved the assessee carried the
matter an appeal. The Id. First appellate autharitgfirmed the action of the AO on the
ground that, the transaction in question comesinvitiie ambit of ‘Suspicious Transaction’
and therefore, the rules of ‘Suspicious Transattiauld apply to the case. He further stated
that the payments through bank of processing ab&etion through stock exchange and other
such features are only apparent features and liatetal feature are the manipulation and
abnormal price raise and the sudden dip thered@gsed on surrounding circumstances and
circumstantial evidence and the order of the Tridbun the case of “Bhag Chand Chabra
(HUF) vs. ITO”, in I.T.A. No. 3088& 3107/2007 dat@€d.12.2010, the addition made by the
AO was confirmed. Aggrieved the assessee is inafy@fore us.

8. A perusal of the order of the AO demonstrated this addition was made merely on
“suspicion” and in a routine and mechanical manner. Thidaarcfrom the fact that the AO

refers to some ‘Sharp Trading Company as one ofntlaén ,manipulated company and
whereas the assessee sold scrips in Unno Induktdedhe AO refers to various enquiries
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made by “The Directors of Income Tax”, Kolkata amjpct basis and that this resulted into
unearthing of a huge syndicate of entry operatowd share brokers and money lenders
involved in providing of bogus accommodation ersiri€he report as the so-called project and
the evidence collected by the DIT (Inv.), Kolkata bave not been brought on record. It is
well settled that any document relied upon by thH@ far making an addition has to be
supplied to the assessee and an opportunity sho@ujofovided to the assessee to rebut the
same. In this case, general statements have bedm lyathe AO and the addition is made
based on such generalizations. The assessee hasemotonfronted with any of the evidence
collected in the investigation done by the DIT()hWolkata. Evidence collected from third
parties cannot be used against the assessee wifitog a copy of the same to the assessee
and thereafter giving him an opportunity to relng same.

9. The AO further relies on the shop increase i0®% of the value of shares over the
period of 2 years. Though this is highly suspicjdusannot take the place of evidence. The
Hon'ble Supreme Court has stated that suspicionebemwstrong cannot be the basis for
making an addition. The evidence produced by tessee listed above proves his case and
the AO could not controvert the same by bringingecord any evidence. The evidence said
to have been collected by the DIT (INV.), Kolkatadahe report is not produced before this
Bench.
10. I now discuss the case law on the subject.HdwEble Calcutta High Court in the case of
CIT, Kolkata-1ll vs. Smt. Shreyashi Ganguli reparia [2012] (9) TMI 1113 held as follows:
“1. Whether on the facts and circumstances of #eecthe order of the Ld.. Tribunal
is perverse in law as well as on facts in deletimg addition made by the Assessing
Officer as unexplained cash credit under sectiBrobthe Income Tax Act, 1961, by
ignoring the facts on record.

The Id. Tribunal after considering the material ahdaring came to a fact finding

which is as follows:
The Assessing Officer has doubted the transactioee ghe selling broker
was subjected to SEBI's action. However, the deatabunt given the
statement of transactions from 01.04.2004 to 32@% i.e. relevant for the
assessment year under appeal (2005-06) are befr&here cannot be any
doubt about the transaction as has been observethdyssessing officer.
The transactions were as per norms under controligdthe Securities
Transaction Tax, brokerage service tax and ces&hwvere already paid.
They were complied with. All the transactions wéreugh bank. There is no
iota of evidence over the above transactions agrie through demat format.
Hence, we agree with the given findings of theCldimmissioner of Income
Tax (Appeals) in accepting the transactions as gentoo.

In view of the fact findings we cannot reappreciageording is such, cannot
be said to be perverse as it is not fact findinghef Id. Tribunal alone. The
commissioner of Income Tax came to the same fating. Concurrent fact
finding itself makes the story of perversity, urdxable.”

The “D” Bench of the Kolkata Tribunal in the case@autam Kumar Pincha vs. ITO, in

I.T.A. No. 569/Kol/2017 dated 15.11.2017 at parah@ards held as follows:
(YM/s Classic Growers Ltd. vs. CIT [ITA No. 129 of 2P| (Cal HC) — In this case
the Id AO found that the formal evidences produmgdhe assessee to support huge
losses claimed in the transactions of purchasesatel of shares were stage managed.
The Hon’ble High Court held that the opinion of th® that the assessee generated a
sizeable amount of loss out of prearranged trarisastso as to reduce the quantum
of income liable for tax might have been the viewressed by the Id AO but he
miserably failed to substantiate that. The High €dweld that the transactions were
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at the prevailing price and therefore the suspicairthe AO was misplaced and not
substantiated.

(i) CIT V. Lakshmangarh Estate & Trading Co. Limited (3] 40 taxmann.com 439 (Cal)
—In this case the Hon'ble Calcutta High Court helbditt on the basis of a suspicion howsoever
strong it is not possible to record any findingfaét. As a matter of fact suspicion can never
take the place of proof. It was further held thatabsence of any evidence on record, it is
difficult if not impossible, to hold that the traatgions of buying or selling of shares were
colourable transactions or were resorted to wittetibr motive.

(i) CIT V. Shreyashi Ganqguli [ITA No. 196 of 2012] (CaiC) — In this case the Hon’ble
Calcutta High Court held that the Assessing Offideubted the transactions since the selling
broker was subjected to SEBI's action. However tth@sactions were as per norms and
suffered STT, brokerage, service tax, and cessreTl®e no iota of evidence over the
transactions as it were reflected in demat accodite appeal filed by the revenue was
dismissed.

(iv) CIT V. Rungta Properties Private Limited [ITA No.0b of 2016] (Cal HC)- In this
case the Hon'ble Calcutta High Court affirmed thec@ion of this tribunal , wherein, the
tribunal allowed the appeal of the assessee whege AO did not accept the explanation of
the assessee in respect of his transactions igedigenny stocks. The Tribunal found that the
AO disallowed the loss on trading of penny stockhaenbasis of some information received by
him. However, it was also found that the AO did cmibt the genuineness of the documents
submitted by the assessee. The Tribunal held llgaAD’s conclusions are merely based on
the information received by him. The appeal filgdhe revenue was dismissed.

(v) CIT V. Andaman Timbers Industries Limited [ITA No721 of 2008] (Cal HC)- In this
case the Hon’ble Calcutta High Court affirmed thexidion of this Tribunal wherein the loss
suffered by the Assessee was allowed since théaile@ to bring on record any evidence to
suggest that the sale of shares by the Assesseaategenuine.

(vi) CIT V. Bhagwati Prasad Agarwal [2009- TMI-34738 (C&IC) in ITA No. 22 of
2009 dated 29.4.2009] In this case the Assessee claimed exemption ahmémm
Long Term Capital Gains. However, the AO, basedheninformation received by
him from Calcutta Stock Exchange found that thexda&tions were not recorded
thereat. He therefore held that the transactionsrewéogus. The Hon'ble
Jurisdictional High Court, affirmed the decisiontbk Tribunal wherein it was found
that the chain of transactions entered into by #esessee have been proved,
accounted for, documented and supported by eviddhaeas also found that the
assessee produced the contract notes, details ofatdeccounts and produced
documents showing all payments were received byaskessee through banks. On
these facts, the appeal of the revenue was sunyntésihissed by High Court.

8.4. In the light of the documents stated i.eo(kiv) in Para 6(supra) we find that there is
absolutely no adverse material to implicate the easee to have entered gamut of
unfounded/unwarranted allegations leveled by the @gainst the assessee, which in our
considered opinion has no legs to stand and thesdfas to fall. We take note that the Id. DR
could not controvert the facts supported with matexvidences which are on record and could
only rely on the orders of the AO/CIT(A). We ndiat in the absence of material/evidence the
allegations that the assessee/brokers got involwattice rigging/manipulation of shares must
therefore also fail. At the cost of repetition, m@e that the assessee had furnished all relevant
evidence in the form of bills, contract notes, destatement and bank account to prove the
genuineness of the transactions relevant to thelmage and sale of shares resulting in long
term capital gain. These evidences were neithendday the AO nor by the Id. CIT(A) to be
false or fictitious or bogus. The facts of the casé the evidence in support of the evidence
clearly support the claim of the assessee thatrdmesactions of the assessee were genuine and
the authorities below was not justified in rejegtithe claim of the assessee that income from
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LTCG is exempted u/s 10(38) of the Act. For comimguch a conclusion we rely on the
decision of the Hon’ble Calcutta High Court in tbase of M/s. Alipine Investments in ITA
No0.620 of 2008 dated $@ugust, 2008 wherein the High Court held as folow

“It appears that there was loss and the whole temt®ns were supported by the contract
notes, bills and were carried out through recogdiztock broker of the Calcutta Stock
Exchange and all the bills were received from thare broker through account payee which
are also filed in accordance with the assessment.

It appears from the facts and materials placed teetbe Tribunal and after examining the
same, the tribunal allowed the appeal by the aggess

In doing so the tribunal held that the transactia@mnot be brushed aside on suspicion and
surmises. However it was held that the transactminthe shares are genuine. Therefore we
do not find that there is any reason to hold thegrée is no substantial question of law held in
this matter. Hence the appeal being ITA No.6200082s dismissed.”

8.5. We note that the |d. AR cited plethora ofdhse laws to bolster his claim which are not
being repeated again since it has already beenrpwated in the submissions of the Id. AR
(supra) and have been duly considered by us tova@k our conclusion. The Id. DR could not
bring to our notice any case laws to support thpugned decision of the Id. CIT(A)/AO. In the
aforesaid facts and circumstances of the case, ale: that the Id. CIT(A) was not justified in
upholding the addition of sale proceeds of the shaxrs undisclosed income of the assessee u/s
68 of the Act. We, therefore, direct the AO to teelee addition.

9. In the result the appeal of the assessee isvatlo’

The “A” bench of the Kolkata Tribunal in the cagelBO vs. Shaleen Khemani in I.T.A. No.

1945/Kol/2014 dated 18.10.2017 at para 9.1. tdheld as follows:
9.1 We further find that the transaction of salesbfires by the assessee was duly
backed by all evidences including Contract NotesmBt Statement, Bank Account
reflecting the transactions, the Stock Brokers hewmefirmed the transactions, the
Stock Exchange has confirmed the transactions Stieres have been sold on the
online platform of the Stock Exchange and eachetrafdsale of shares were having
unique trade no. and trade time. It is not the ctse the shares which were sold on
the date mentioned in the contract note were raatdd price on that particular date.
The Id AO doubted the transactions due to the higghin the stock price but for that,
the assessee could not be blamed and there wagdenee to prove that the assessee
or any one on his behalf was manipulating the sfmiges. The stock exchange and
SEBI are the authorities appointed by the Goverrtroéindia to ensure that there is
no stock rigging or manipulation. The Id AO has hodught any evidence on record
to show that these agencies have alleged any stackpulation against the assessee
and or the brokers and or the Company. In absehenyp evidences it cannot be said
that merely because the stock price moved shatmyassessee was to be blamed for
bogus transactions. It is also to be seen thahis tase, the shares were held by the
Donors from 2003 and sold in 2010 thus there waslding period of 7 years as per
Section 49 of the Act and it cannot be said thatdksessee and the Donors were
making such plans for the last 7 years to rig tteels price to generate bogus capital
gains that too without any evidences whatsoever.
9.2 It is also pertinent to note that the assessad / or the stock broker M/s P
Didwania & Co and Toshith Securities P Ltd., botigistered share and stock brokers
with Calcutta Stock Exchange had confirmed thedaation and have issued legally
valid contract notes under the Law and such contnates are available in pages 41-
52 of the Paper Book. We find that the Hon’ble @& High Court in the case of Pr
CIT Vs Rungta Properties Private Limited ITAT N& 56 2016 dated"8May 2017 in
a similar issue dismissed the appeal of the Depamtnby making the following
observations:
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(11) On the last point, the Tribunal held that thesessing Officer had not brought
on records any material to show that the transaxtion shares of the company
involved were false or fictitious. It is finding thfe assessing officer that the scrips of
this company was executed by a broker through cdesds and the broker was
suspended for some time. It is assessee’s conmtentiche other that even though
there are allegations against the broker, but faattreason alone the assessee cannot
be held liable. On this point the Tribunal held —

“As a matter of fact the AO doubted the integritythee broker or the manner
in which the broker operation as per the statenwdrine of the directors of
the broker firm and also AO observed that assebseenot furnished any
explanation in respect of the intention of showiragling of shares only in
three penny stocks. AO relied the loss of Rs.28080, only on the basis of
information submitted by the Stock fictitious. A&k lalso not doubted the
genuineness of the documents placed on record éyafisessee. AO’s
observation and conclusion are merely based on thformation
representative. Therefore on such basis no disallme can be made and
accordingly we find no infirmity in the order of. I€IT(A), who has rightly
allowed the claim of assessee. Thus ground No. Xhefrevenue is
dismissed.”

We agree with the reasoning of the Tribunal on gogt also. We do not find any
reason to interfere with the impugned order. Thggasted questions, in our opinion
do not raise any substantial question of law.

9.3. We therefore hold that there is absolutelyadeerse material to implicate the
assessee to the entire gamut of unwarranted all@gmieveled by the Id AO against
the assessee, which in our considered opinionnbdegs to stand in the eyes of law.
We find that the Id DR could not controvert thewargnts of the Id AR with contrary
material evidences on record and merely relied lon drders of the Id AO. We find
that the allegation that the assessee and / or @&Retting involved in price rigging
of SOICL shares fails. It is also a matter of netthat the assessee furnished all
evidences in the form of bills, contract notes, aestatements and the bank accounts
to prove the genuineness of the transactions rejatib purchase and sale of shares
resulting in LTCG. These evidences were neithenddoy the Id AO to be false or
fabricated. The facts of the case and the evideircespport of the assessee’s case
clearly support the claim of the assessee thatttduesactions of the assessee were
bona fide and genuine and therefore the |d AO waisjustified in rejecting the
assessee’s claim of exemption under section 10f38g Act. We also find that the Id
CITA rightly relied on the decision of the Hon'liggh Court at Calcutta in the case
of ALPINE INVESTMENTS in ITA No. 620 of 2008 d&&d August 2008 wherein
the Hon’ble Court held as follows:

“It appears that the share loss and the whole tei®ns were supported by
contract notes, bills and were carried out througicognized stockbroker of
the Calcutta Stock Exchange and all the paymentdena the stockbroker
and all the payments received from stockbroker ugho account payee
instruments, which were also filed in accordancithe assessment.

It appears from the facts and materials placed tethe Tribunal and after
examining the same the Tribunal came to the comluand allowed the
appeal filed by the assessee. In doing so, theumab held that the
transaction fully supported by the documentary ewaks could not be
brushed aside on suspicion and surmises. Howevesas held that the
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transactions of share are genuine. Therefore, waatdind that there is any
reason to hold that there is any substantial questf law involved in this
matter. Hence, the appeal being ITA No.620 of 26@8smissed.”

9.4. We also find that the various other case lafvéHon’ble Jurisdictional High
Court and other case laws also relied upon by th&R and findings given thereon
would apply to the facts of the instant case. hBR was not able to furnish any
contrary cases to this effect. Hence we hold thatld AO was not justified in
assessing the sale proceeds of shares of SOIChdisclosed income of the assessee
u/s 68 of the Act and therefore we uphold the oafethe Id CITA and dismiss the
appeal of the revenue. Accordingly the groundsediby the revenue are dismissed.”

Applying the proposition of law laid down in allettabove referred cases, the facts of this
case, | find force in the submission of the asseasel there are backed by evidence. | also
find that the revenue has not based its findingirorany evidence. In view of the above
discussion the addition made u/s 68 of the Aceislby deleted.”

6. Learned Departmental Representative vehemeatitends at this stage that the DIT(Inv)
has carried out a detailed investigation in variensy operators cases. They have been found
to have rigged such kind scrip’s prices rise. Thisraot even a single material during the
course of hearing which could suggest the ass¢sde®ve engaged in any kind of foul play.
This tribunal’'s another co-ordinate bench decision TA No.2281/Kol/2017 Navneet
Agarwal vs. ITOdecided on 20.07.2018 has rejected Revenue’s edlettarguments as
follows:
9. The Id. DR on the other hand, relied on the bodi¢he assessing officer and reiterated
the findings made therein and submitted that tieesbe upheld. He vehemently argued
that merely because the assessee has producée alidences required to prove his
claim, the same cannot be accepted as these aeized and managed transactions. He
took this bench through the modus operandi mentidiyethe AO and submitted that in
all cases where the shares of these companiesuarieaged and sold, additions have to
be made, irrespective of the evidence producedhexr® tare cases where manipulation
has taken place. He reiterated each and everywaiser and finding of the Id. AO as
well as the Ld. CIT(A) and prayed that the sameijieeld.
10. After careful consideration of the rival subgibns, perusal of the papers on record
and order of the lowers authorities below, as agltase law cited, we hold as follows.
11. The assessee in this case has stated the ifalldacts and produced the following
documents as evidences:

1. The assessee had made an application for allotofeB®000 equity shares of “Smart
champs IT and Infra Ltd.” and she was allottedghare on "8 December 2011 (copy of
Application form, intimation of allotment and sharertificate Paper Book at page 8 to
10).

2. The payment for the allotment of shares was madsugfn an account payee cheque
(copy of the bank statement evidencing the sourceomey and payment made to “Smart
Champs IT & Infra Ltd.” for such shares allottecplaced in the Paper Book at page no.
11).

3. Annual return no. 20B was filed with Registrar aimpanies by “Smart Champs IT &
Infra Ltd” showing the assessee’s name as shareh@opy of annual return no. 20B
filed with Registrar of companies by “Smart Chantips& Infra Ltd. “is placed in the
Paper Book at page no. 12 to 18.)

4. The assessee lodged the said shares with the Dmyobi/s. Eureka Stock & Share
Broking Services Ltd. with a Demat request off E&bruary, 2012. The said shares were
dematerialized on 31March, 2012 (copy of demat request slip along withtransaction
statement is placed in the paper book at pagetm 21).
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5. On 24.01.2013, the Hon’ble Bombay High Court appbthe scheme of amalgamation
of “Smart Champs IT and Infra Ltd.” with “Cressarf8lalutions Ltd.” In accordance with
the said scheme of amalgamation, the assessedlatéesxdsb0000 equity shares of “M/s.
Cressanda Solutions Ltd.” The demat shares arectetl in the transaction statement of
the period from % November 2011 to 31December, 2013 (A copy of the scheme of
amalgamation alongwith copy of order of the Hon’Blembay High Court and a copy of
the letter to this effect submitted by “Cressandduttons Ltd”. to Bombay Stock
Exchange is placed in the Paper Book at page 1o 23.)

6. The assessee sold 50000 shares costing Rs. 50@b884gh her broker “SKP Stock
Broking Pvt. Ltd” which was a SEBI registered broked earned a Long Term Capital
Gain of Rs. 2,18,13,072/-. (Copy of the bank stateimbrokers contract note together
with the delivery instructions given to the DP dmrdker’s confirmation is also placed in
the paper book at page no 44 to 65).

7. Copy of Form No. 10DB issued by the broker, in sappf charging of S.T.T. in respect
of the transactions appearing in the ledger isqulac the paper book at page no. 66.

8. The holding period of the said scrip is more thae gear (above 500 days) through in
order to get the benefit of claim of Long Term GabGain the holding period is required
to be 365 days.

12.The assessing officer as well as the Ld. CIT{&)e rejected these evidences filed by the
assessee by referring thlodus Operandi” of persons for earning long term capital gains
which his exempt from income tax. All these oba&pns are general in nature and are
applied across the board to all the 60,000 or rassessees who fall in this category. Specific
evidences produced by the assessee are not camibuegy the revenue authorities. No

evidence collected from third parties is confrontedhe assesses. No opportunity of cross-
examination of persons, on whose statements thenvevrelies to make the addition, is

provided to the assessee. The addition is madel lossa report from the investigation wing.

13. The issue for consideration before us is whethme such cases, the legal evidence
produced by the assessee has to guide our dedaistbe matter or the general observations
based on statements, probabilities, human behaidr discovery of thenodus operandi
adopted in earning alleged bogus LTCG and STCG,hhee surfaced during investigations
should guide the authorities in arriving at a casimn as to whether the claim in genuine or
not. An alleged scam might have taken place on LTI But it has to be established in
each case, by the party alleging so, that thissaesein question was part of this scam. The
chain of events and the live link of the assessaeti®n giving her involvement in the scam
should be established. The allegation imply thahoaas paid by the assessee and in return
the assessee received LTCG, which is income ex&mpt income tax, by way of cheque
through Banking channels. This allegation that dashchanged hands, has to be proved with
evidence, by the revenue. Evidence gathered bitleetor Investigation’s office by way of
statements recorded etc. has to also be broughtecording each case, when such a
statement, evidence etc. is relied upon by themee to make any additions. Opportunity of
cross examination has to be provided to the assegstie AO relies on any statements or
third party as evidence to make an addition. If araterial or evidence is sought to be relied
upon by the AO, he has to confront the assesséeswith material. The claim of the assessee
cannot be rejected based on mere conjectures fiadeby evidence under the pretentious
garb of preponderance of human probabilities angbrth of human behavior by the
department.

14. 1t is well settled that evidence collected fréimrd parties cannot be used against an
assessee unless this evidence is put before hinmeus given an opportunity to controvert
the evidence. In this case, the AO relies only aeport as the basis for the addition. The
evidence based on which the DDIT report is prepa&enbt brought on record by the AO nor

is it put before the assessee. The submissiorecdidbessee that she is just an investor and as



Assessment Year(s) 2014-15 2015-16, 2013-14 &-200 Page 36

she received some tips and she chose to invest lmaséhese market tips and had taken a
calculated risk and had gained in the process laatdshe is not party to the scam etc., has to
be controverted by the revenue with evidence. Wherrson claims that she has done these
transactions in a bona fide and genuine mannerasd benefitted, one cannot reject this
submission based on surmises and conjectures.eAefort of investigation wing suggests,
there are more than 60,000 beneficiaries of LTC&chEcase has to be assessed based on
legal principles of legal import laid down by the@ts of law.

15. In our view, just the modus operandi, genemtbs, preponderance of human
probabilities cannot be the only basis for rejagtine claim of the assessee. Unless specific
evidence is brought on record to controvert théditgland correctness of the documentary
evidences produced, the same cannot be rejectdeassessee. The Hon'ble Supreme Court
in the case of Omar Salav Mohamed Sait report¢ti969) 37 ITR 151 (SC) had held that no
addition can be made on the basis of surmises,csoispand conjectures. In the case of
CIT(Central), Kolkata vs. Daulat Ram Rawatmull ngpd in 87 ITR 349, the Hon'ble
Supreme Court held that, the onus to prove thaapiparent is not the real is on the party who
claims it to be so. The burden of proving a tratisacto be bogus has to be strictly
discharged by adducing legal evidences, which wdirkectly prove the fact of bogusness or
establish circumstance unerringly and reasonabfm an interference to that effect. The
Hon'ble Supreme Court in the case of Umacharan &mtwos. Vs. CIT 37 ITR 271 held that
suspicion however strong, cannot take the pla@idience. In this connection we refer to the
general view on the topic of conveyance of immoeggioperties. The rates/sale price are at
variance with the circle rates fixed by the Regisbn authorities of the Government in most
cases and the general impression is that cash veawike changed hands. The courts have laid
down that judicial notice of such notorious factsgot be taken based on generalisations.
Courts of law are bound to go by evidence.

16. We find that the assessing officer as well as ttheQIT(A) has been guided by the report
of the investigation wing prepared with respechogus capital gains transactions. However,
we do not find that the assessing officer as welha Ld. CIT(A), have brought out any part
of the investigation wing report in which the asseshas been investigated and /or found to
be a part of any arrangement for the purpose oéming bogus long term capital gains.
Nothing has been brought on record to show thatp#rsons investigated, including entry
operators or stock brokers, have named that thessss was in collusion with them. In
absence of such finding how is it possible to limir wrong doings with the assessee. In fact,
the investigation wing is a separate departmenthvhas not been assigned assessment work
and has been delegated the work of only makingstiy&tion. The Act has vested widest
powers on this wing. It is the duty of the inveatign wing to conduct proper and detailed
inquiry in any matter where there is allegatioriaxf evasion and after making proper inquiry
and collecting proper evidences the matter shoelgdmt to the assessment wing to assess the
income as per law. We find no such action execugdnvestigation wing against the
assessee. In absence of any finding specificatiynagjthe assessee in the investigation wing
report, the assessee cannot be held to be guiliyled to the wrong acts of the persons
investigated. In this case, in our view, the Asses®fficer at best could have considered the
investigation report as a starting point of invgation. The report only informed the assessing
officer that some persons may have misused theptséor the purpose of collusive
transaction. The Assessing Officer was duty boormaadke inquiry from all concerned parties
relating to the transaction and then to collectientes that the transaction entered into by the
assessee was also a collusive transaction. We, vieowfind that the Assessing Officer has
not brought on record any evidence to prove thattthnsactions entered by the assessee
which are otherwise supported by proper third pdaguments are collusive transactions.

17. The Hon'ble Supreme Court way back in the addealchand Bhagat Ambica Ram vs.
CIT [1959] 37 ITR 288 (SC) held that assessmenticcowt be based on background of
suspicion and in absence of any evidence to supipmdame. The Hon’ble Court held:
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“Adverting to the various probabilities which weigghwith the Income-tax Officer we
may observe that the notoriety for smuggling fooming and other commodities to
Bengal by country boats acquired by Sahibgunj ané hotoriety achieved by
Dhulian as a great receiving centre for such comitiesl were merely a background
of suspicion and the appellant could not be tarveith the same brush as every
arhatdar and grain merchant who might have beenulgidg in smuggling
operations, without an iota of evidence in thatdlehThe cancellation of the food
grain licence at Nawgachia and the prosecutiorhefappellant under the Defence of
India Rules was also of no consequence inasmuctheaappellant was acquitted of
the offence with which it had been charged andiéence also was restored. The
mere possibility of the appellant earning considgeaamounts in the year under
consideration was a pure conjecture on the parthef Income-tax Officer and the
fact that the appellant indulged in speculation (Kalai account) could not
legitimately lead to the inference that the prafita single transaction or in a chain
of transactions could exceed the amounts, invdlvele high denomination notes,---
this also was a pure conjecture or surmise on tae pf the Income-tax Officer. As
regards the disclosed volume of business in the ye@der consideration in the head
office and in branches the Income-tax Officer iggal in speculation when he talked
of the possibility of the appellant earning a calesable sum as against which it
showed a net loss of about Rs. 45,000. The Incarm@Afficer indicated the probable
source or sources from which the appellant couldeha@arned a large amount in the
sum of Rs. 2,91,000 but the conclusion which hizedrat in regard to the appellant
having earned this large amount during the year amich according to him
represented the secreted profits of the appellaitsi business was the result of pure
conjectures and surmises on his part and had nodation in fact and was not
proved against the appellant on the record of tftecpedings. If the conclusion of the
Income-tax Officer was thus either perverse omtéid by suspicions, conjectures or
surmises, the finding of the Tribunal was equablyvprse or vitiated if the Tribunal
took count of all these probabilities and withoayahyme or reason and merely by a
rule of thumb, as it were, came to the conclusiwat the possession of 150 high
denomination notes of Rs. 1,000 each was satistgcaxplained by the appellant
but not that of the balance of 141 high denomimatiotes of Rs.1,000 each”.

The observations of the Hon’ble Apex Court are #guapplicable to the case of the
assessee. In our view, the assessing officer hdsiteyl to bring on record any material to
prove that the transaction of the assessee wabuaige transaction could not have rejected
the evidences submitted by the assessee. In fatitisi case nothing has been found against
the assessee with aid of any direct evidences derrahagainst the assessee despite the
matter being investigated by various wings of theome Tax Department hence in our view
under these circumstances nothing can be implicgathst the assessee.

18. We now consider the various propositions of laid down by the Courts of law. That
cross-examination is one part of the principlesatural justice has been laid down in the
following judgments:

a) Ayaaubkhan Noorkhan Pathan vs. The State of Maht&ra and Ors.

“23. A Constitution Bench of this Court in State M.P.v. Chintaman Sadashiva
Vaishampayan AIR 1961 SC1623, held that the rulegtral justice, require that a party
must be given the opportunity to adduce all relévaridence upon which he relies, and
further that, the evidence of the opposite partyuith be taken in his presence, and that he
should be given the opportunity of cross-examitimgwitnesses examined by that party. Not
providing the said opportunity to cross-examinenedises, would violate the principles of
natural justice. (See also: Union of India v. TVRarma, AIR 1957 SC 882; Meenglas Tea
Estate v. Workmen, AIR 1963 SC 1719; M/s. Kesoratto& Mills Ltd. v. Gangadhar and
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Ors. ,AIR 1964 SC708; New India Assurance Co. tdNusli Neville Wadia and Anr. AIR
2008 SC 876; Rachpal Singh and Ors. v. Gurmit Senggh Ors. AIR 2009 SC 2448;Biecco
Lawrie and Anr. v. State of West Bengal and AnR 2D10 SC 142; and State of Uttar
Pradesh v. Saroj Kumar Sinha AIR 2010 SC 3131).

24. In Lakshman Exports Ltd. v. Collector of CehEacise (2005) 10 SCC 634, this Court,
while dealing with a case under the Central Exdet, 1944,considered a similar issue i.e.
permission with respect to the cross-examinatioa wfitness. In the said case, the Assessee
had specifically asked to be allowed to cross-eranthe representatives of the firms
concern, to establish that the goods in questiod baen accounted for in their books of
accounts, and that excise duty had been paid. Thet®eld that such a request could not be
turned down, as the denial of the right to crosarexe, would amount to adenial of the right
to be heard i.e. audi alterampartem.

28. The meaning of providing a reasonable oppotyutd show cause against an action
proposed to be taken by the government, is thatginernment servant is afforded a
reasonable opportunity to defend himself against tharges, on the basis of which an
inquiry is held. The government servant should ilergan opportunity to deny his guilt and
establish his innocence. He can do so only wheis t@d what the charges against him are.
He can therefore, do so by cross-examining theesgtes produced against him. The object of
supplying statements is that, the government semw@hbe able to refer to the previous
statements of the witnesses proposed to be examgadadst him. Unless the said statements
are provided to the government servant, he willbeable to conduct an effective and useful
cross-examination.

29. In Rajiv Arora v. Union of India and Ors. AIRMSC 1100, this Court held: Effective
cross-examination could have been done as regdrdscorrectness or otherwise of the
report, if the contents of them were proved. Thegples analogous to the provisions of the
Indian Evidence Act as also the principles of nakyustice demand that the maker of the
report should be examined, save and except in cabese the facts are admitted or the
witnesses are not available for cross-examinatiosimilar situation. The High Court in its
impugned judgment proceeded to consider the isswetechnical plea, namely, no prejudice
has been caused to the Appellant by such non-eztioninIf the basic principles of law have
not been complied with or there has been a gradation of the principles of natural justice,
the High Court should have exercised its jurisaietof judicial review.

30. The aforesaid discussion makes it evident ti@tonly should the opportunity of cross-
examination be made available, but it should be @neffective cross-examination, so as to
meet the requirement of the principles of natunastice. In the absence of such an
opportunity, it cannot be held that the matter lheen decided in accordance with law, as
cross-examination is an integral part and parcetha principles of natural justice.”

b) Andaman Timber Industries vs. Commissioner oE&., Kolkata-ll wherein it was held
that:

“4. We have heard Mr. Kavin Gulati, learned senioounsel appearing for the
Assessee, and Mr. K.Radhakrishnan, learned semionsel who appeared for the
Revenue.

5. According to us, not allowing the Assessee taszexamine the witnesses by the
Adjudicating Authority though the statements okthwitnesses were made the basis
of the impugned order is a serious flaw which makesorder nullity inasmuch as it

amounted to violation of principles of natural jest because of which the Assessee
was adversely affected. It is to be borne in mhat the order of the Commissioner

was based upon the statements given by the afdresaiwitnesses. Even when the
Assessee disputed the correctness of the stateam@htsanted to cross-examine, the
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Adjudicating Authority did not grant this opporttyito the Assessee. It would be
pertinent to note that in the impugned order padsgthe Adjudicating Authority he
has specifically mentioned that such an opportumgs sought by the Assessee.
However, no such opportunity was granted and tloeesfiid plea is not even dealt
with by the Adjudicating Authority. As far as thiéblinal is concerned, we find that
rejection of this plea is totally untenable. Thebtinal has simply stated that cross-
examination of the said dealers could not have ghvwut any material which would
not be in possession of the Appellant themselvegpgiain as to why their ex-factory
prices remain static. It was not for the Tribunalhave guess work as to for what
purposes the Appellant wanted to cross-examinectideslers and what extraction
the Appellant wanted from them.

6. As mentioned above, the Appellant had conteékeetiuthfulness of the statements
of these two witnesses and wanted to discredit testimony for which purpose it
wanted to avail the opportunity of cross-examimatidhat apart, the Adjudicating
Authority simply relied upon the price list as ntained at the depot to determine the
price for the purpose of levy of excise duty. Wérethe goods were, in fact, sold to
the said dealers/witnesses at the price which istimeed in the price list itself could
be the subject matter of cross-examination. Theeefowas not for the Adjudicating
Authority to presuppose as to what could be thejestibmatter of the cross-
examination and make the remarks as mentioned abdgemay also point out that
on an earlier occasion when the matter came befoiee Court in Civil Appeal No.
2216 of 2000, order dated 17-3-2005[2005 (187) E.LA33 (S.C.)] was passed
remitting the case back to the Tribunal with thediions to decide the appeal on
merits giving its reasons for accepting or rejegtthe submissions.

7. In view the above, we are of the opinion th#téf testimony of these two witnesses
is discredited, there was no material with the Dityp@nt on the basis of which it
could justify its action, as the statement of theresaid two witnesses was the only
basis of issuing the show cause notice.”

19. On similar facts where the revenue has alldpatl the assessee has declared bogus
LTCG, it was held as follows:

a) The CALCUTTAHIGH COURT in the <case of BLBCABLES
&CONDUCTORSI[ITA No. 78 0f2017] dated19.06.2018. THigh Court held vide
Para 4.1:

LTI we find that all the transactions through tiveker were duly recorded in
the books of the assessee. The broker has alsaréédh its books of accounts and
offered for taxation. In our view to hold a trantao as bogus, there has to be some
concrete evidence where the transactions cannoprosed with the supportive
evidence. Here in the case the transactions otémemodity exchanged have not only
been explained but also substantiated from theigoafion of the party. Both the
parties are confirming the transactions which hdeen duly supported with the
books of accounts and bank transactions. The Idha&kalso submitted the board
resolution for the trading of commaodity transactidrhe broker was expelled from
the commaodity exchange cannot be the criteria 1d ke transaction as bogus. In
view of above, we reverse the order of the lowehanties and allow the common
grounds of assessee’s appeal.” [quoted verbatim]

This is essentially a finding of the Tribunal octfaNo material has been shown to us
who would negate the Tribunal's finding that off rket transactions are not
prohibited. As regards veracity of the transactiottse Tribunal has come to its
conclusion on analysis of relevant materials. Tiging the position, Tribunal having
analyzed the set off acts in coming to its findimg,do not think there is any scope of
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interference with the order of the Tribunal in exiee of our jurisdiction under
Section 260A of the Income Tax Act, 1961. No satistajuestion of law is involved
in this appeal. The appeal and the stay petitimtoadingly, shall stand dismissed.”

b) The JAIPURITAT in the case of VIVEKAGARWAL[ITA N.292/JP/2017]order
dated 06.04.2018 held as under vide Page 9 Para 3:

“We hold that the addition made by the AO is meresed on suspicion and
surmises without any cogent material to controteet evidence filed by the assessee
in support of the claim. Further, the Assessingd®ffhas also failed to establish that
the assessee has brought back his unaccounted éngorthe shape of long term
capital gain. Hence we delete the addition mad&ébyAO on this account.”

c¢) The Hon'ble Punjab and Haryana High Court in theecaf PREMPAL
GANDHI[ITA-95-2017(0&M)] dated18.01.2018 at vide a3 Para 4 held as
under:

“..... The Assessing Officer in both the cases adtlerl appreciation to the
assessee’s’ income on the suspicion that these figtiteous transactions and that
the appreciation actually represented the assesseéatome from undisclosed
sources. In ITA-18-2017 also the CIT (Appeals) &nel Tribunal held that the
Assessing Officer had not produced any evidencetsmbeger in support of the
suspicion. On the other hand, although the apptemias very high, the shares were
traded on the National Stock Exchange and the patgrend receipts were routed
through the bank. There was no evidence to indif@atanstance that this was a
closely held company and that the trading on theiddal Stock Exchange was
manipulated in any manner.”

The Court also held the following vide Page 3 Patlae following:

“Question (iv) has been dealt with in detail by tG€T (Appeals) and the Tribunal.
Firstly, the documents on which the Assessing @ffielied upon in the appeal were
not put to the assessee during the assessmentegliags. The CIT (Appeals)
nevertheless considered them in detail and fourad there was no co-relation
between the amounts sought to be added and thesmtrthose documents. This was
on an appreciation of facts. There is nothing tdicate that the same was perverse
or irrational. Accordingly, no question of law ags.”

d) The BENCH “D"OF KOLKATAITAT in the case of GAUTK PINCHA [ITA
No0.569/Kol/2017]order dated 15.11.2017 held as uwidie Page 12 Para 8.1:

“In the light of the documents stated i.e. (I to)xin Para 6(supra) we find that there
is absolutely no adverse material to implicate #ssessee to have entered gamut of
unfounded/unwarranted allegations leveled by theeAsing Officer against the
assessee, which in our considered opinion has g® te stand and therefore has to
fall. We take note that the Id. DR could not comemd the facts supported with
material evidences which are on record and coulty aely on the orders of the
AOQ/CIT (A). We note that in the absence of matew#ence the allegations that the
assessee/brokers got involved in price rigging/mpalaition of shares must therefore
also fail. At the cost of repetition, we note ttiet assessee had furnished all relevant
evidence in the form of bills, contract notes, destatement and bank account to
prove the genuineness of the transactions reletatite purchase and sale of shares
resulting in long term capital gain. These evidenaere neither found by the AO nor
by the Id. CIT (A) to be false or fictitious or sy The facts of the case and the
evidence in support of the evidence clearly suppha@tclaim of the assessee that the
transactions of the assessee were genuine andutheréties below was not justified
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in rejecting the claim of the assessee that inctrora LTCG is exempted u/s 10(38)
of the Act.”

Further in Page 15 Para 8.5 of the judgment, d:hel

“We note that the Id. AR cited plethora of the ckases to bolster his claim which are
not being repeated again since it has already beeorporated in the submissions of
the Id. AR (supra) and have been duly consideredsbip arrive at our conclusion.
The Id. DR could not bring to our notice any cased to support the impugned
decision of the Id. CIT(A)/AO. In the aforesaidtfaand circumstances of the case,
we hold that the Id. CIT(A) was not justified inhofding the addition of sale
proceeds of the shares as undisclosed income aigbessee u/s 68 of the Act. We,
therefore, direct the AO to delete the addition.”

e) The BENCH “D” OF KOLKATA ITAT in the case of IRAN KOTHARI HUF [ITA No.
443/Kol/2017] order dated 15.11.2017 held videaP88 held as under:

T We find that there is absolutely no adversgemal to implicate the assessee
to the entire gamut of unfounded/unwarranted altege leveled by the AO against
the assessee, which in our considered opinion bdegs to stand and therefore has
to fall. We take note that the Id. DR could not toovert the facts which are
supported with material evidences furnished bya$smessee which are on record and
could only rely on the orders of the AO/CIT(A). Méte that the allegations that the
assessee/brokers got involved in price rigging/mpalaition of shares must therefore
consequently fail. At the cost of repetition, weertbat the assessee had furnished all
relevant evidence in the form of bills, contracttasy demat statement and bank
account to prove the genuineness of the transaxtietevant to the purchase and
sale of shares resulting in long term capital gdieither these evidences were found
by the AO nor by the Id. CIT(A) to be false oritiictis or bogus. The facts of the case
and the evidence in support of the evidence clearpport the claim of the assessee
that the transactions of the assessee were geramdédhe authorities below was not
justified in rejecting the claim of the assesseemgted u/s 10(38) of the Act on the
basis of suspicion, surmises and conjectures. 1o ise kept in mind that suspicion
how so ever strong, cannot partake the charactéegsdl evidence.

It further held as follows:

“We note that the Id. AR cited plethora of the ckases to bolster his claim which are
not being repeated again since it has already beeorporated in the submissions of
the Id. AR (supra) and have been duly consideretrige at our conclusion. The Id.
DR could not bring to our notice any case lawsupport the impugned decision of
the Id. CIT(A)/AO. In the aforesaid facts and cir@iances of the case, we hold that
the Id. CIT(A) was not justified in upholding thddéion of sale proceeds of the
shares as undisclosed income of the assessee ofgl&8Act. We therefore direct the
AO to delete the addition.”

f) The BENCH “A’OF KOLKATAITAT in the case of SHAEENKHEMANI [ITA
N0.1945/Kol/2014]order dated 18.10.2017 held asunitle Page 24 Para 9.3:

“We therefore hold that there is absolutely no adeematerial to implicate the

assessee to the entire gamut of unwarranted all@gmtieveled by the Id AO against
the assessee, which in our considered opinionnbdegs to stand in the eyes of law.
We find that the Id DR could not controvert thewargnts of the Id AR with contrary
material evidences on record and merely relied lem @rders of the Id AO. We find
that the allegation that the assessee and / or &®Retting involved in price rigging

of SOICL shares fails. It is also a matter of ratdhat the assessee furnished all
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evidences in the form of bills, contract notes, aestatements and the bank accounts
to prove the genuineness of the transactions redatd purchase and sale of shares
resulting in LTCG. These evidences were neithendday the Id AO to be false or
fabricated. The facts of the case and the evideimceapport of the assessee’s case
clearly support the claim of the assessee thatirdmesactions of the assessee were
bona fide and genuine and therefore the Id AO waisjustified in rejecting the
assessee’s claim of exemption under section 1038 Act.”

g) The BENCH “H” OF MUMBAI ITAT in the case of ARWDKUMAR JAINHUF [ITA
N0.4682/Mum/2014] order dated 18.09.2017 held akuwide Page 6 Para 8:

‘o We found that as far as initiation of investigat of broker is concerned, the
assessee is no way concerned with the activithefotoker. Detailed finding has
been recorded by CIT (A) to the effect that assebas made investment in shares
which was purchased on the floor of stock exchamgeé not from M/s Basant
Periwal and Co. Against purchases payment has beade by account payee
cheque, delivery of shares were taken, contrasatd was also complete as per the
Contract Act, therefore, the assessee is not corecewith any way of the broker.
Nowhere the AO has alleged that the transactiothbyassessee with these particular
broker or share was bogus, merely because the tige¢isn was done by SEBI
against broker or his activity, assessee cannatdie to have entered into ingenuine
transaction, insofar as assessee is not concerrigdtiae activity of the broker and
have no control over the same. We found that M&saB&aPeriwal and Co. never
stated any of the authority that transactions irs Mamkrishna Fincap Pvt. Ltd. On
the floor of the stock exchange are ingenuine orena&commodation entries. The
CIT (A) after relying on the various decision o€ thoordinate bench, wherein on
similar facts and circumstances, issue was decidddvour of the assessee, came to
the conclusion that transaction entered by the ss=e was genuine. Detailed finding
recorded by CIT (A) at para 3 to 5 has not beentromerted by the department by
bringing any positive material on record. Accordingwe do not find any reason to
interfere in the findings of CIT (A).”

h)The Hon’ble Punjab and Haryana High Court indase of VIVEK MEHTA [ITA No. 894
OF2010] order dated 14.11.2011 vide Page 2 Paedd3als under:

“On the basis of the documents produced by the sas®ge in appeal, the
Commissioner of Income Tax (Appeal) recorded airfipaf fact that there was a
genuine transaction of purchase of shares by tleessee on 16.3.2001 and sale
thereof on 21.3.2002. The transactions of sale podchase were as per the
valuation prevalent in the Stocks Exchange. Sumthrfg of fact has been recorded on
the basis of evidence produced on record. The Mabbhas affirmed such finding.
Such finding of fact is sought to be disputed etesent appeal. We do not find that
the finding of fact recorded by the Commissiondnobme Tax in appeal, gives give
rise to any question(s) of law as sought to beegim the present appeal. Hence, the
present appeal is dismissed.”

i) The Hon’ble Jurisdictional Calcutta High Count the case of CIT vs. Bhagwati Prasad
Agarwal in 1.T.A. No. 22/Kol/2009 dated 29.04.20&9para 2 held as follows:
“The tribunal found that the chain of transactiontered into by the assessee have
been proved, accounted for, documented and supgpbntecevidence. The assessee
produced before the Commissioner of Income Tax €&lppthe contract notes,
details of his Demat account and, also, producedudwents showing that all
payments were received by the assessee througti bank
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5.

i) The Hon’ble Supreme Court in the case of PCIThgu Rohit kumar Kapadia order dated
04.05.2018 upheld the following proposition of l&ad down by the Hon’ble Gujarat High
Court as under:

“It can thus be seen that the appellate authostyell as the Tribunal came to
concurrent conclusion that the purchases alreadgenty the assessee from Raj
Impex were duly supported by bills and paymentsewsade by Account Payee
cheque. Raj Impacts also confirmed the transactibinsre was no evidence to show
that the amount was recycled back to the asseBsegcularly, when it was found

that the assessee the trader had also shown saled purchases made from Raj
Impex which were also accepted by the Revenueuestipn of law arises.”

20. Applying the proposition of law as laid dowrtle above-mentioned judgments
to the facts of this case we are bound to consaerrely on the evidence produced
by the assessee in support of its claim and baséatision on such evidence and
not on suspicion or preponderance of probabilitid&® material was brought on
record by the AO to controvert the evidence furaishy the assessee. Under these
circumstances, we accept the evidence filed byashessee and allow the claim that
the income in question is a bona fide Long Termit@h@ain arising from the sale
of shares and hence exempt from income tax.

21. Under the circumstances and in view of the abdigcussion, we uphold the
contentions of the assessee and delete the additiquestior.

7. We adopt all this reasoningutatis mutandigo conclude in this
factual backdrop that both the lower authoritieseharred in treating
assessee’s LTCG to be bogus. The impugned addi}ion¥93,19,895/-
andi4,65,995/1- are deletéd.

5. Coming to Revenue’s arguments that departmedtsearched / surveyed
various entry operators alleged to have engagedgiving bogus LTCG
regarding very scrip, | put a specific question My. Bhattacherjee as to
whether any of the said entry operators had evestepl assessee’s name or
not. The replies is received in negative. Couplét this, there is no substance
in Revenue’s argument that similar addition(s) staaffirmed in various
judicial precedents (supra) for the reason that.s88 addition is a factual
issue requiring the taxpayer to prove the identifyenuineness and
creditworthiness of the relevant sum credited. ken#& clear that all these
assessees have placed sufficient materials on deicalicating them to have
derived the impugned LTCG form sale of shares lel/s Unno Industries
Ltd. only. | therefore delete the impugned addi@yrrespectively. Brokerage
commission disallowance, if any, thereupon shaltomatic stood as a
necessary corollary

Coupled with this, | find that hon'ble jurisdastal high court's various

decisions in PCIT vs Bib Cables and Conductors ITN®. 78 of 2017, GA
No.747/2017 decided on 19.06.2018, M/s Classic @rews. CITITA No.
129/2012, CIT vs. Lakshmangarh Estate and Trading Co. [2013) 40 taxmann.
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Commission 439 (Cal), CIT vs. Shreyashi GanguliA(INlo. 196 of 2012 & CIT vs.
Reengla Properties ITA 105 of 2016 (supra) , hdkeady declined Revenue’s very
stand doubting genuineness of share purchasedd sahsactions resulting in LTCG
and losses based as mere suspicious circumstanabseance of any evidence.

6. Mr. Singh at this stage has taken a lot of pdamsfiling the following written
statement:-

“The appeal in question has been filed by the asse®gainst orders passed by Ld
CIT(A)-10, Kolkata upholding Assessing Officer'sdiidns in respect of the
appellant’s dealing in share trading in penny stackips, namely Global Infratech &
Finance Ltd., wherein the profits thereon were ldised as LTCG and duly derived
the consequential tax benefits of exemption u/38)0(
The AO, in the assessment orders u/s. 143(3), teaded the LTCG derived from
share dealings in these scripts as bogus and atide#t the LTCG at Rs.17,78,760
u/s 68.
It CIT(A)’s order be relied upon, which is selfegfiing and explanatory.
Alternatively, and without prejudice to the above plea, the #ppeis seen to have
raised the plea in SL No.7 and 8 of Grounds of Appefore Hon. ITAT that the AO
arrived at his conclusions by flouting the prin@pbf natural justice and without
allowing opportunity of cross-examination.
Next, before Ld. CIT(A), this plea was not agitated the Ld CIT(A) could not
adjudicate upon this issue,
Hence, the mater may be sent back to CIT(A) onghie.
N this connection, it is worthwhile mentioning tlmatrespect of failure to follow the
principles of natural justice, reliance may be p@dcon jurisdictional High Court’s
judgment in the case of [1994] 210 ITR 103 (CALGH COURT OF CALCUTTA,
Commissioner of Income-tax v. Eastern Commercigéfpnises, wherein matter was
remanded back to the AO to redo the assessmenfafieand properly following the
principle of natural justice. Reliance is also phalcon the following judgments which
are on similar lines:
1. [1998] 65 ITD 380 (Bom)
GTC Industries Ltd. V. Assistant Commissioner obine-tax
2. [2015] 59 taxmann.com 212 (Delhi-Trib.)
IN THE ITAT DELHI BENCH'E’
Nokia India (P) Ltd. v. Deputy Director of Incomeext Circle-2(1), International
Taxation, New Delhi
3. [2018] 96 taxmann.com 185 (Jaipur-Trib.)
INI THE ITAT JAIAPUR BENCH
P.R. Rolling Mills (P) Ltd. v. Deputy Commission&r Income-tax, Circle-3,
Jaipur
It is also submitted that there is a group of judgns wherein the matter has been
set aside to the AO along with direction to makailable to the assessee the
reports of investigation wing, relied on during assment, as well as the
statement(s) recorded from various persons/indaisibrokers before
Investigation Wing. Reliance has been placed orstljnby Chennai ITAT, on CIT
vs. Sunita Dhadda (Supreme Court on June 6, 2018:
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Sl No. | Case Law citation Penny stock in questio
1 Income Tax Appellate Tribunal —Chennd&anchshul Marketing Ltd.
Mahendra Kumar Bhandari, Chennai ygPML)
ITO Non Corporate Ward 5(3), on 6 April,
2018 ‘C’ BENCH : CHENNAI Assessment
Year : 2014-15
2 Arvind Kumar, Chennai vs The Income T@&akra Pratisthan Ltd
Officer, on 8 November, 2018, ITAT SMT

BENCH: CHENNAI

=)

3 Mr. Vikram Dughar, Chennai vs. ITO, on LBssar (India) Limited
November, 2018, IN THE INCOME TAX
APPELLATE Tribunal, ‘A'BENCH
CHENNAI AY 2014-15.

4 Smt. Sdhana, Bangalore vs. Income [TBIXA

Officer, Bangalore on 26 May, 2017 IN THE
INCOME TAX APPELLATE Tribunal “SM[T
—B"BENCH : BANGALORE AY: 2008-09

It is also pointed out that some of the assessadsbleen confronted with their

brokers for the propose of the cross-examinatiahaafew cases involved concessions
on part of the assessees in support of the impugdddion(s) before the Assessing
Officer. | find no merit in either of Revenue’s ¢entions. It has come on record that
the learned co-ordinate bench(es) have taken mdterdble jurisdictional high court’s

decisions (supra) on the very issue declining Reesnappeal(s) preferred against the
tribunal’s orders deleting identical addition(s)sed on relevant documentary

evidence supporting the share transactions in quest

7. Coming to brokers statement recorded in presendbe assessee (Pradeep
Kumar Pansari HUF vs. ITO Ward-48(1)limA No0.1649/K 0l/2018 for AY 2014-15,

| find that the said broker nowhere supported tleweRue’s case alleging any cash
component in the relevant transactions. So is tieome of Revenue’s latter appeals
alleging assessees’ concession in ITA No0.1629, 1830639/Kol/2018 as the
Assessing Officer took recourse to a detailed adaiiwn in support of the impugned
addition(s). This tribunal’'s co-ordinate bench’'scideon in (2017) 60 ITR (Trib) 1
(Bang) Canara Bank vs. JCIT holds that the estoppienciple does not apply in
income tax proceedings. | therefore reject Revenum'guments in support of
impugned addition(s). | take into account all tleéevant facts and circumstances to

adopt the learned co-ordinate bench’s detailedoreag extracted in preceding
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paragraphsmutatis mutandiso delete the impugned addition(s) forming subject
matter of all the instant appeal(s). Commissioneexjiture disallowance; if any, shall
automatically follow suit as a necessary corolldtg. other argument has been raised
before me during the course of hearing.

8. All these appeals are allowed in above termgopy of the instant common
order be placed in the respective case file(s).

Order pronounced in open court on 15/03/2019
Sd/-
(S.S. Godara)
Judicial Membe

Kolkata,
*Dkp/Sr.PS

f&adTeh:- 15/03/2019 EorcEars)
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